_».. @..No court has addressed this questign directly. 

pee: This opigion: ‘is ‘oftly. applicable’ in Fegeral Court and it is only” an “opinion.,. not, a rule.” 

of ” regulation, or law. 
Fe @® State Courts, e.g. NY, CAN indict a seated President as DoJ & USAG opinions do NOT 
ea apply to State courts. 
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September 24, 1973 


MEMORANDUM | 


Re: ’ Amenabere ity of the President, Vice 

oe President and other Civil OFF ficers to 
rederal Criminal Prosecution while in 
Office. 


The question whether a civil officer af of the federal 
government can be the subject of criminal proceedings while 
he is still in office kas been debated ever since the 
earliest days of the Republic. This inquiry raises the 
following separate although to some extent interrelated 
issues. First, whether the constitutional provisions 
governing impeachment, viewed in general terms, prohibit 
the institution of federal criminal proceedings prior to 
the exhaustion of the impeachment process. Second, if the 
first question is answered in the negative, whether and to 
| wnat extent the President as head of the Executive branch 
of the Government is amenable to the juris«-iction of the 
federal courts as a potential criminal defendant. Third, 
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if it be determined that the President is immune from criminal 
; prosecution because of the special nature of his office, 
- whether and to what extent such immunity is shared by the 
| Vice President. 
| 
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Must the Impeachment Process be Completed 
a Before Before Criminal Proceedings May be Instituted 


Against a Pers Person Who is Liable to -o Impeachment? 


| A. Textual and Historical Support for Propositign that 
Impeachment Nee Need Not. Not Precede Inc pac Cemene: 


_ d/ For a discussion of the definition of "civil officer" as 
that term is used in Article II, section 4 of the Constitution, 
see pp. 8-9 infra. 


L. Views of early commentators, Article II, section 4 
of the Constitution provides; 


"The President, the Vice President and all Civil 
Officers of the United States, shall. be removed 
from Office on Impeachment for, and Conviction 
of Treason, Bribery, or other high crimes and 
Misdemeanors," 


oBce s 
‘ Pros 


Articie I, section 3, Creuse. a provides: 


“Judgment in cases of Hincaseee shall not extend 
further than to removal from Office, and disquali- 
fication to hold and enjoy any Office of honor, 
Trust or Profit under the United States; bur the 
Party convicted shall nevertheless be liable and 
subject to Indictmenc, trial, Judgment and Punish- 
ment, accerding to Law," 


The suggestion has been made that Article F, section 3, 
clause 7 prohibits the institution of criminal proceedings 
against a person subject to impeachment prior to the termina- 
tion of impeachment proce adings.2/ Supp ort Zor 
has been sought in Alexander Hamilton's deseri 
pertinent constitutional provision in ve Fed 
69 and 77, which ex ‘plain thas after r 
peacament the offender is still liabl 
tion in the ordinary course of law. 


2/ We are using the term “termination of the impeachment pro- 
ceedings" rather than "removal by way of impeachment" in view 
of the statement in Story, Commentaries on the Constitution 
of the United States, Vol. I, sec. 7382, quoted below, that 
eriminal proceedings may be instituted, either after an ac-~ 
quittal or conviction in the court of impeachment, The con- 
clusion that acquittal by the Senate does not bar eriminal 
prosecution follows from tha consideration that such an ac- 
quittal may be based, as discussed infra, on ee 
grounds, e.g., that the defendant is not an officer of th 
United States in the constitutional sense, or on ect ioaes 
grounds, @.g., that the defendant no lenger is an officer of 
the United States and unlikely to be reaopointed or reelected, 
or on grounds which are partly jurisdictional and partly gub-— 
Stantive, e.g., that the grcenss was not of an impeachable 


nature. 
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Article I, section 3, clause 7, however, does not say 
that a person subject to impeachment may be tried only after 


“the completion c£ that process. Instead the constitutional 


provision uses the term "nevertheless." 3/ The purpose of 

this clause thus is to permit criminal prosecution in spite 
of the prior adjudication by the Senate, i. a to forestall 
a double pSeRSEey: argument. 


A speech made by Luther Martin--who had been a member 


_of the Constitutional Convention~-during the impeachment 
proceedings of Justice Chase showe that Article I, section 


3, clause 7 was designed to overcome a claim of double 
jeopardy rather than to require that impaachment must pre- 
cede any criminal proceedings. Amnals of Congress, 8th Cong., 
2d Sess., col. 432. Similarly Mr. Justice Story teaches in 
his Commentaries on the Constitution: ; 


"ye the court of impeachments is merely to 
pronounce a sentence of removal from office and 
the other disabilities, then it is indissensable 
that srovision shouid pe made that the common 
tribunais of justice should be eau licterty to 
entertain jurisdiction of the offenee for the ~ 
purpose of inflicting the common pimisiment. 
apyiicable to Wine FEtetal offenders. Otherwise, 
iz might be matter of extreme doubt whether, 
consistently with the great maxim above mentioned, 
established for the security of the life and 
limbs and iiberty of the citizen, a seeond trial 
for the same offence could be had, either after 
an acauvittal ox a conviction, in the court of 
jmpeachments.'' Vol. I, sec. 782. 


Rawle, ancther early commentator, states in his View on 
the Constiturton of the United States of America (1829) at 
ts 215: | . . 

3/ Vhis provi ision was rendered necessary because the. Consti-+ 
tution limits the Judgment of impeachment to removal and 
disqualification, while under English law the House of Lords 
did also impose severe criminal sanctiongs including the 
desth penalty,in cases of conviction on impeachment. Story, 
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ep. cit., Vol. £, §§ 784, 735; Rawle, A View of the Consti- 
tution, »p. 217. 
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"But the ordinary tribunals, as we shall see, 
are not precluded, either before or after an 
impeachment, from taking cognizance of the 
public and official delinquency: (Emphasis 
added. ) ee 


_. 2. Interpretations of the impeachment clause by 
official bodies. The practical interprétation of the Consti- 


“tution has been to the same effect. During the life of the 


Republic impeachment proceedings have been instituted only 
against 12 officers of the United States. Congressional 
Directory, 93 Cong., lst Sess., p. 402. In the same time, 
presumably scores, if not hundreds, of officers of the United 
States have been subject to criminal proceedings for offenses 
for which they could have been inipeached. 


It may be suggested that it is no answer to say that in 
most instances the officer presumably had resigned or been 
removed by the time he had been tried. If it really is 
the import of Article I, section 3, clause 7, that an officer 
of the United States may be subjected to criminal. proceed- 
ings only after the conclusion of the impeachment procedure, 
the question of whether he is still in office at the time 
of the criminal trial can be viewed as immaterial. The 
constitutional text does not contain any express exception 
to that effect. Moreover, resignation or removal arguably 
does notterminate the impeachment power as a matter of law. 4/ 
It is true that as a practical matter, the House of Repre- 
sentatives and the Senate are reluctant to exercise their time- 
consuming impeachment functions after a case has become of 
less moment, because the offender is no longer in office, 
especially after he had renounced all monetary claims against 
the United States. 5/ However, because the sanctions for 
impeachment include disqualification to hold a federal office, 


4/ The Constitution of the United States, Analysis and 


Interpretation, S. Doc. No. 39, 85th Cong., Ist Sess., 
p- 556; H. Rept. 1639, 79th Cong., 2d Sess., pp. 38-39. 


5/ See the dismissal of the proceedings against Senator 
Blount and former Secretary of War Belknap, and H. Rept. 


1639, supra, pp. 1-2. 
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cs ar as well as removal, an impeachment proceeding instituted | 
subsequent to completion of the term, resignation, or dismissal, 
would not be a bootless act. And yet it would seem to be an 
unreasonable interpretation of the Constitution to move fram 
the latter proposition to the conclusion--necessary under 

the argument that impeachment must precede indictment--that 
an offending federal officer acquires a lifetime immunity 
against indictment unless the Congress takes time to impeach 
hin. cd 


There have been several instances of legislative actions 
envisaging the criminal prosecution of pexsons while still in 
office, and of the actual institution of criminal DEORESE IES 
against federal officers while in office. 


i. Section 21 of the Act of April 30, 1790, 1 Stat. 
117, provided that a judge convicted of having accepted a 
bribe "shall forever be disqualified to hold any office of 
honour, trust or profit under the United States." The dis- 
qualification provision of this section thus indicates that 
Congress anticipated criminal trials for bribery--an impeach- 
able offense--prior to a judgment of the Senate providing for 
the removal and disqualification cf the offender. It should 
be remembered that this statute was enacted by the First 
Congress many members of which had been members of the Consti- 
tutional Convention. Obviously they, and President Washington 
who approved the legislation, did not feel that it violated 
the Constitution. The disqualification clause is now a part 
of the general bribery statute and applies to every officer 
of the United States. 18 U.S.C. § 201(e). 


ii. In 1796, Attorney General Lee advised the House 
of Representatives that if a judge is convicted of a serious 
ee crime his "removal from office may and cught to be a part of 

| the punishment." He continued that, since the judicial tenure 
: is during good behavior, a judge could not be removed unless 
lawfully convicted of some official misconduct by way of 

“information, or by an indictment before an ordinary court, 

or by impeachment before the Senate of the United States." 

The Attorney Generai concluded that while impeachment ,''seems, 

in general cases, tobe best suited to the trial of so ‘high 

and important an officer" it was not the only method, *and in 

the particular circumstances he recommended trial of the 

judge by information or indictment. 3 Hinds, Precedents of 
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, the House of Representatives 982~ 933, American State Papers 


(Mise.) Vol. I, p. 151. The House Committee, to which the 
matter had been referred, concurred in that recommendation. 


Hinds, ibid., Annals of Congress, 4th Coug., 2d Sess., col. 
2320. Here again it was felt at that early stage of our con- 


stitutional life that, at least in regard to judges, impeach- 
ment did not have to precede the institution of criminal 
proceedings. Hence, Congress could provide for removal of a 
judge for bad behavior, evidenced by a criminal conviction, 


although it has nor done 80, except in tne instance of a 


bribery conviction. 


ii. Circuit Judge Davis retired in 1939 under the | 
provisions of what is now 28 U.S.C. 371(b}. 7/ Borkin, The 
Corrupt Judge, 116. In 1941 he was indicted for obstructing 
Justice and tried twice. In both.cases the jury was unable 
to agree and the indictment was ultimately dismissed, Id., 
He £19, Only then did the Attorney General request Congress 


-to impeach Judga Davis. The Latter theseunon resigned from 


office waiving all retirement and pension rights. Id., at 


-p. 120. This In effect mooted the need for impeachment, but 


arguably not tha POVEE of impeachment. Sea supra. 


iv. Judge Albert W. Johnson was investi pated by a 
grand jury and te estified borer ye it prisr to his regignation — 
from office. See Finding of Fact #35 in Johnson v, United 
States, 122 €. Cl. 100, 101i €195 


vy. The Department of Justice anueiuese in -1970 on 


* the gcrength of precedents #/ 1 and ii, cupra, that criminal 


proceedings could be instituted against a sitting Justice of 
the Supreme Court. Shogan, A Question of Judgment, 230-233. 


7 A Commerce Judge Archbaid was investigated by the Department 
of Justice prior to his impeachment in 1912. tt is, however, 
not apparent whether this was a formal grand jury investiga- 
tion. Carpenter, Judicial Tenure in the United States, 145; 
Shogan, A Guestion of Judzment, 232. 


7/ A vetired judgs remains in office; he possesses thesright 
to receive the salary of his office and retains the capacity 
to perform judicial functions upon designation and assignment. 
28 U.S.C. 294, 
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vi. Circuit Judge Kerner was recently subjected 
to a grand jury investigation, indicted, and convicted while 
still in office. The question whether criminal proceedings 
can precede impeachment has been raised for the first time 
on appeal. 


In sum, the analysis of the text of the Constitution and 
its. practical interpretation indicate that the Constitution 
does not require the termination of impeachment proceedings 
before an officer of the United States may be subjected to 


' criminal proceedings. The caveat is that all of the above 
instances concerned judges, who possess tenure under Article 
“LILI only during "good behavior,' 


' a provision not relevant to 


other officers. However, although this clause may be the 
basis for a congressional power to remove judges by processes 
ether than impeachment, it is not directly responsive to the 
question whether impeachment must precede criminal indictment, 
nor was the clause the basis for the actions in the historic 
instances noted above, 


B. Troublesome Implications of a Proposition that 
Impeachment Must Precede Indictment. 


The opposite conclusion, viz., that a person who is 
subject to impeachment is not subject to criminal prosecution 
prior to the termination of the impeachment proceedings would 
create serious practical difficulties in the administration 
of the criminal law. As shall be documented, infra, every 
criminal investigation and prosecution of persons employed 
by the United States would give rise to complex preliminary 
questions. These include, first, whether the suspect is 
or was an officer of the United States within the meaning of 
Article II, section 4 of the Constitution, and second, whether 
the offense is one for which he could be impeached. Third, 
there would arise troublesome corollary issues and questions 
in the field of conspiracies and with respect to the limi- 
tations of criminal proceedings. An interpretation of the 
Constitution which injects such complications into criminal 
proceedings is not likely to be a correct one. Indeed, 
impractical or self-defeating interpretations of constitutional 
texts must be avoided. The Framers were experienced and 
practical men. This fact, coupled with the purposive spirit 
of constitutional interpretation set by Chief Justice Marshall, 
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has been. the foundation for the endurance of our constitu- 


tional system for 186 years. 


L.- Definition of "civil officer." If liability to im- 


peachment is a preliminary bar to criminal prosecution the 


“question necessarily arises as to who-is a "Civil Officer of 


the United States" within the meaning of Article II; section 


“4, of the Constitution. An officer of the United States has 


been defined as a person appointed by one of the methods 


provided .for..in Article .I1, section 2, clause 2 of the Con- 


stitution, i.e., by the President by and with the advice of 
Senate, or, on the basis of a statutcry authorization, by 

the President alone, the Courts of Law, or a Head of a Depart- 
ment. United States v. Mouat, 124 U.S. 303, 307 (1886). 


But as Chief Justice Marshall, while sitting as a Circuit 
Justice, pointed out in United States v. Maurice, 2 Brock. 96, 
103, 26 Fed. Cas. 1211, 1214 (No. 15747)(C.C. Va., 1823) not 
every public employment is an "office." The latter term 


“embraces the ideas of tenure, duration, emolument, and. duties. 


United States v..Hartwell, 6 Wall. 385, 393 (1867); United 


States v. Germaine, 99 U.S. 508, 511-512 (1878); Auffmordt v. 


Hedden, 137 U.S. 310, 326-328 (1890). The notion of "office" 
in the constitutional sense thus presupposes a certain degree 
of continuity, a snecification of duties, and of compensation. 
The most important aspect of this definition appears to be the 
requirement of tenure and duration, An assignment which en- 
visages the performance of a single specific task, or of 
occasional and intermittent duties, the ad hoc position, is 
normally not considered to be an office. United States v. 
Germaine, supra; Auffmordt v. Hedden, supra; United States v. 
Maurice, supra; 37 Op. A.G. 204; The Constitution of the 


United | States of America, Analysis and Interpretations, S. Doc. 


39, 88th Cong., lst Sess., pp. 497, 500. 8/ 


8/ It is questionable whether the usual exception of the ad 


hoc position from the term "office" is applicable to the 
impeachment power; this raises the question whether, for. 
instance, a Presidential agent appointed to perform a* single 
diplomatic mission (S. Doc. 39, supra, pp. 499-501) could 

be impeached for bribery. 


The decisions of tha Supreme Court defining the term 
“officer'' in the constitutional sense did not involve a 
further important element, presumably because it was not 
relevant to the issues raised in them, viz., that an officer 
“tn the constitutional sense mist.also be invested with some 
portion of the sovereign fimctions of the eovernment. Mecham, 
A Treatise on the Law of Public Office’ and Public Officers, 
secs, 1, 2, and 4, and the authorities therein cited, H. Rept. - 
_ 2205, 55th Cong., 3d Sess., pp. 48-54; Cain v. United States, 
G3 °F. Supp. -L019, 1921 CN.D., I1L.., 1947); 22 Op. A.G. 187; 
-26 id. 24, 249 (1907). In the words of H. Rept. 2205, at 
p. 52, a person employed in the Executive branch is an offi- 
cer only if he enforces the law in a manner so as to affect 
the rights of the people. A person employed by the United ° 
States who merely performs the duties of an expert, or advises 
or negotiates without being able to put into effect the re~ 
sult of his advice or sugzestions therefore Is not an officer. 
in the constitutional sense. The requirement that an officer 
mist be vested with some element of the sovereign power of 
the United States, necessarily exempts the vast majority of 
federal employees from the scope of the impeachment jurisdic- 
tion. There are only relatively few persons in the federal 
establishment who actually have the power to make decisions 
which concern the public, but casa-by-case determination 
could be difficult. . 
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The questions whether the position of a person employed ~~ 
Federal Government satisfies the requirements of 
‘tenure, duration, emolument, and duties, and whether any 
elements of the sovereignty of the United States are vested 
in it, frequentiy give rise to complex questions of law and 
fact. Hence, if an officer of the tmited Stateg cannot be 
proceeded against criminally prior to the termination of the 
impeachment proceedings, those difficult issues would be in- 
fected into the criminal prosecution of any sitting or former 
federal employee in order to determine whether or not he is 
an officer immme from criminal prosecution until trial by 
the Senate. We seriously question that this is the true 
import of the Constitution. 


2. Offenses subject to impeachment. If it were 
assumed arguendo, despite our. own conclusion to the contrary, 


that an officer of the United States is not subject to 
criminal proceedings prior to the conclusion of impeachment 


proceedings, the scope of that immunity necessarily would 


be limited to offenses subject to impeachment. Such an 
asserted rule automatically wouid create another difficult- 
to-administer jurisdictional defense, viz., whether the 


offense in question is non-impeachable and therefore, subject 


immediately to criminal proceedings. 


_. According to Article II, section 4 of the Constitution, 
officers of the United States can be impeached for "Treason, 
Bribery and other high Crimes and Misdemeanors." There is 
no need to define treason and bribery. But "[a]s there is 
no enumeration of offenses comprised under the last two 
categories, no little difficulty has been experienced in 
defining offenses in such a way that they. fall within the 


meaning of the constitutional provisions.'' The Constitution 


of the United States, Analysis and Interpretation, S. Doc. 
No. 39, 86th Cong., lst Sess., p. 556. 


Early commentators indicated that “high Crimes and 
Misdemeanors" is a term of art intended to reach wrongs of 
a political or of a judicial character, neither limited to, 
nor encompassing all, indictable offenses. See, e.g., Story, 
Commentaries, op. cit., Vol. I, §§ 749, 764. Some writers 
stressed the political nature of offenses over which a 
tribunal for the trial of impeachments would have jurisdiction. 


in The Federalist, No. 65, Alexander Hamilton explained: 


"A well-constituted court for the trial of 
impeachments is an object not more to be desired 
than difficult to be obtained in a government 
wholly elective. The subjects of its jurisdic- 
ticn are those offenses which proceed from the 
misconduct of public men, or, in other words, 


= 410-= 


oy, . 3 Hs 
a a cf 


t 
wi 
1 


oe + 


acne 
from the abuse or violation of some public trust. 
They are of a nature which may with peculiar 
propriety be denominated POLITICAL, as they relate 
_chiefly to injuries done immediately to the 
ee egercry itself. " 
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“The following year during the Great Debate on the Removal 


Power of the President, James Madison submitted that, if the 
-~ President improperly removed-- 


"from office a man whose merits require that 


he should be continued in it * * * he [the 
President] will be impeachable by this House 
before the Senate for such an act of maladmin- 
istration; for I contend that the wanton removal 
of a meritorious officer would subject him to 
impeachment and removal from his own high trust," 
Annals of Congress, lst Cong., col. 498. © 


In 1790 and 1791 James Wilson, a signer to the Declaration 


of Independence and Associate Justice of the Supreme Court, 
in his law lectures, defined the term "high misdemeanors" 
as malversation in office 9/ and he asserted: 


"In the United States and in Pennsylvania, impeach- 
ments are confined to political characters, to 
political crimes and misdemeanors, and to politi- 
cal’ punishments." The Works of James Wilson, Vol. 
2, pp. 165, 166. 


9/ Malversation has been defined as misbehavior in office. 


Jowitt, Dictionary of English Law. 
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~more familiar with political practices_than the courts: of. 
“law. See, e.g., secs. 749, 764-765, 800. He also points 


Story's detailed discussion of the rules governing 
impeachment, op. cit. (Vol. I, secs. 742-813), also stresses 
the political nature of impeachable offenses, and assigns 
this as the reason why they are to be tried before a tribunal 


out that offenses subject to impeachment necessarily cannot 
be limited to statutory crimes, 10/ He explained that if-- 


"the silence of the statute-book [is] to be 
deemed conclusive in favor of the party 

until .Congress -have. made .a legislative decla- 
ration and enumeration of the offences which 
shall be deemed high crimes and misdemeanors 

* * * the power of impeachment, except as to 
the two expressed cases, is a complete nullity, 
and the party is whoily dispunishable, however, 
enormous may be his corruption or criminality. 


10/ Section 800 contains a recapitulation of the numerous 
offenses which in English history had been subject to 

impeachment. They included: Misleading the King with un- 

constitutional opinions; attempts to subvert the fundamental 

laws, and introduce arbitrary powers; attaching the great 

seal to an ignominious treaty; neglect to safeguard the sea 

by a lord admiral; betrayal of his trust by an ambassador, 

propounding and supporting pernicious and dishonorable measures 

by a privy counsellor; the receipt of exorbitant grants and 

incompatible employments by 4 confidential adviser to the 

King. While Story felt that certain impeachments were unduly 

harsh and understandable only in the light of their age, such 

as giving bad counsel to the king, advising a prejudicial 

peace, enticing the king to act against the advice of Parliament, 

purchasing offices, giving medicine to the king without advice 

of physicians, preventing other persons from giving counsel 

to the king except in their presence, and procuring exorbitant 

personal grants from the king, he suggested that others were 

founded in the most salutary public justice; such as impeach- 

ments for malversations and neglects in office, for encouraging 

pirates, for official oppression, extortions, and dec@its, 

and especially for putting good magistrates out of office 

and nedvencing bad ones, : 
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Ic will not be sufficient to say that, in the 
cases where any offence is punished by any 
statute of the United States, it may and ought 
to be deemed an impeachable offence. It is not 
every offence that by the Constitution is so 
-impeachable. it must not only. be an offence, 


but a high crime and misdemeanor."' Section 796, 
AaUnde escorts supplied). m 


Yet to cite. these commentators and say that impeachments_ 


“are. thought. by some to be confined to wrongs of a political 
_character more aptly characterizes the process than defines 


the. offense. In short, it begs the question for a "private" 
offense, of the sort that a non~-officer may also commit, 


may have gross political ramifications if the perpetrator 


is a public officer. Is an offense that brings an office 
into disrepute and renders it dysfunctional a "political" 
offense? 


Disregarding a functional analysis of the impeachment 
clause suggested by the above question, William Rawle, 
another early commentator, took a narrow view of the term 
“impeachable cffenses.'’ He would restrict it to offenses 
committed while performing the duties of the office? 


"The legitimate causes of impeachment 

have been already briefly noticed. They can 

only have reference to public character and 

official auty. The words of the text are 

treason, bribery, and other high crimes and 

misdemeanors. The treason contemplated must 

be against the United States. In general 

those offences which may be committed equally 

by a private person as a public officer, are 

not the subjects of impeachment. Murder, 

burglary, robbery, and indeed all offences 

not immediately connected with office, except 

the two expressly mentioned, are left to the 

ordinary course of judicial proceeding, and : 
. neither house can regularly inquire into them, 

except for the purpose of expelling the member." | 

View on the Constitution of the United States 

of America (1829) at 215. 
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Certainly, a case can be made that if impeachment 
is a process by which the faith in and integrity and effec- 
tiveness of the office of an offending incumbent can be 
restored ,1ll/ offenses which tend to bring the office into 
disrepute or render it dysfunctional should be impeachable 
whether or not committed in an official capacity. The 


-coustitutional remedy must be commensurate with the consti- 


tutional need. Extortion or forgery committed in private 
transactions seemingly has just as enormous an impact on 
the office as does bribery. As the Supreme Court of 


“Louisiana recently said in a case involving a state impeach- 
ment, because there is ‘a deep and vital interest" in the 


office of Judge . .. the official conduct of judges, as 


well as their private conduct, is closely observed. When 


a judge, either in his official capacity or as a private 


‘citizen, is guilty of such conduct as to cause others to 


question his character and morals, the people not only 
lose respect for him as a man but lose respect for the court 
over which he presides as well." In re Haggerty, 241 So. 2d 


469 (La. 1970). See also A. Simpson, Federal Impeachments 
50-53. - 


In confronting this issue, Justice Story in his Commen- 
taries chose the safest course and presented the arguments 


without resolving the issue whether impeachment should be 
confined to official acts: 


In the argument upon Blount's impeachment, it 
was pressed with great earnestness that there 
is rot a syllable in the Constitution which con- 
fines impeachments to official acts, and it is 
against the plainest dictates of common-sense 


i1/ Congressman Summers, Chairman of the House Judiciary Com- 


mittee, wno was the Manager of the impeachment of district 
judge Halsted Ritter in 1936 viewed the impeachment function 
as depending on the effect of the offense on the office: "We 
do not assume the responsibility . . . of proving that the 
respondent is guilty of a crime as that term is known to criminal 
jurisprudence. We do assume the responsibility of bringing 
before you a case, proven facts, the reasonable and probable 
consequences of which are to cause people to doubt the integrity 
of the respondent presiding as a judge."' 80 Cong. Rec. 5469, 
5602-06 (74th Cong. 2d Sess. 1936). . 
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that such restraint should be imposed upon it. 
Suppose a judge should countenance or aid 
insurgents in a meditated conspiracy or insur- 
rection against the government,-~This “is not 

a judicial act, and yet it ought certainly to. 
be impeachable. He may be called upon to try 

the very persons whom he has aided, Suppose 

a judge or other officer to receive a bribe not 
connected with his judicial~office, could he be 
entitled to any public confidence? Would not 
these*reasons for his removal be just as strong 
as if it were a case of an official bribe? The 
argument on the other side was, that the power 
of impeachment was strictly confined to civil 
officers of the United States, and this necessar- 
ily implied that it must be iimited to malconduct 
in office. 


§805. It is not intended to express any 
opinion in these commentaries as to which is 
the true exposition of the Constitution on the 
points above stated, They are brought. before 
the learned reader as matters stiil sub judice, 
the final decision of which may be reasonably 

left to the high tribunal censtituting the court 

of impeachment when the occasion shall arise. 
Commentaries, op. cit. §§ 804, 805 (1833). 


One hundred and forty years later, the question con- 
cerning what criminal statutory cffenses can be made the 
subject of impeachment proceedings remains open. For the 
offenses not falling within the impeachment jurisdiction, 
the offender/officer could be prosecuted even if the 
Constitution precluded the criminal prosecution of impeachable 
offenses prior to the conclusion of impeachment. However, 
if impeachment were indeed a condition precedent to criminal 
prosecution, a person accused of a common offense committed 
while in the employment of the United States could plead 
that the offense was of a political nature and that he could 


“not be prosecuted prior to the conclusion of impeachment 


proceedings. This would inject into the trial of a criminal 
case the delicate issue of what is a political or impeachable 


offense, and what constitutes a common non-impeachable crime, - 
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Further, this delicate issue seemingly would be 
before the wrong forum (see Story quotation above). The 
actual power to impeach vel non in every instance rests 
with the House of Representatives and not with the courts. 
And this congressional power ~- laying aside the possible 


outcome in some future instance of alleged gross abuse -~ 


subsumes within it the threshhold issue of determining 
whether an offense is impeachable. .In a criminal proceeding 
a judicial conclusion in favor of the impeachable nature 

of the offense would of course, not require the House of 


“Representatives to impeach or the Senate to convict. In- 
‘deed, a number of considerations might induce nonaction by 


the Congress even if an “offense'’ were held by a court to 
be impeachable (and therefore a jurisdictional. bar to indict- 
ment), e.g., (1) higher legislative priorities for other 
business -- legislation, treaty approvals, confirmations 

of appointments, investigations, (2) political pressures 

not to act, (3) inappropriatness of a political trial for 

the given offense, (4) an estimate of ultimate failure to 
garner the necessary simpie majority in the House and two- 
thirds vote in the Senate, thereby precluding the attempt, 
(5) a desire not to exacerbate political relations because 

of the adverse effect on governmental concerns. 


For the above reasons, a rule that impeachment must 
precede indictment could operate to impede, if not bar, 
effective prosecution of offending civil officers. The 
sensible course, as a general proposition, is to leave to 
the judiciary the trial of indictable criminal offenses, 
and to Congress the scope of the overlapping impeachment 
jurisdiction, The gross impracticalities of a rigid rule 
that impeachment precede indictment demonstrate that it 
would be an unreasonable, and improper construction. of 
the Constitution. 


3. Problems presented by corollary issues. There 
are also reasons of a corollary nature which counsel 
against the conclusion that impeachment proceedings must 
be completed before a civil officer may be subjected to 
criminal proceedings. : 


a 


(a) During a grand jury investigation, it may 
appear for instance, that one of several co-con- 
spirators is an officer of the United States 
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as was the case in Johnson v. United States, supra. 
wit would seriously interfere with the investigation 
-~ df it had to be suspended in respect to that officer, 
or indeed as to the other co-conspirators, until 
the termination of impeachment proceedings. The 
alternative is equally unappealing. If evidence 
_.#.were nonetheless presented in respect to the. other 
- CO-conspirators, serious charges would inevitably 
be levied against the civil officer who would not 
have the opportunity in a judicial tribunal to 
clear himself. Further, if the civil officer actually 
«ks involved in the conspiracy, his nonparticipation 
at trial could impede prosecution of the co-conspirators, 


(b) A similar consideration is presented by the’ 
statute of limitations. If-.an officer cannot be 
prosecuted prior to impeachment, the criminal statute 
of limitations could easily run in his favor, If 
his immunity blocked effective prosecution of co- 
conspirators, the statue of limitations might run 
in their favor too. The Criminal Code does not con- 
tain and, to our knowledge, never has contained a 
section providing for the suspension of the statute 
of limitations in the case of an officeholder until 
the termination of impeachment proceedings. The 
absence of such provision suggests Congress has 
considered su::h a rule to be unnecessary. Such 
practical interpretation of the Constitution is en- 
titled to great consideration, Stuart v. Laird, 1 
Cranch 299, 309 (1803); Field v. Clark, 143 U.S. 649, 
691 (1892); United States v. Midwest Oil Co., 236 | 
U.S. 459, 472-473 (1915); United States v. Curtiss- 
Wright Corp., 299 U.S. 304, 328-329 (1936). 


In sum, an interpretation of the Constitution which 
requires the completion of impeachment proceedings before 


a criminal prosecution can be instituted would enable 


persons who are or were employed by the Government to raise 
a number of extremely technical and complex defenses. It 
also would pressure Congress to conduct a large number of 
impeachment proceedings which would weigh heavily on its 
limited time. Such an interpretation of the Constitution 
is prima facie erroneous. 
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I8 the President Amenable to Criminal 
Proceedings While in Office? 


This part of the memorandum deaie with the question 
whether and ro what extent the President is immune from 
criminal prosecution while he is in office. It has been 
suggested in the preceding part that Article I, sec. 3, 


. ¢lause 7 of the Constitution does not require the exhaustion 


of the:impeachment process before an officer of the United 
States can be subjected to criminal proceedings. The ques- 
tion therefore arises whether an inummnity of the President 
from criminal proceedings can be justified on other grounds, 
in particular the consideration that the President's sub- — 
jection to the jurisdiction of the courts would be inconsis- 
tent with his position as head of the Executive branch. 


it kas been indicated above that there is no express 


- provision in the Consticution which confers. such Imonity 


upon the President. Inasmich as Article I, sec. 6, clause 1 
expressly provides for a limited immmity of the members of 
the legislative branch, it could be argued that, e contrario, 
the President ts not entitled to any immunity at all, i2 
This proposition, however, 1s not necessarily conclusive; it 
could be said with equal validity that Article I, sec. 6, 
clause 1 does not confer any immunity upon the members of 
Congress, but rather limits the complete immunity from 
judicial proceedings which they otherwise would enjoy as 
members of a branch coeequal with the judiciary. 


i127 In his speech of March 5, 1800 on the floor of the Senate, 
Senater Pickney, a former Member of the Constitutional Conven- 
tion, suggested that the failure to provide for a Presidential 
immunity was deliberate. Annals of Congress, 6th Cong., col. 
74; Farrand, Records of the Federal Convention Vol. III, pp. 


384, 385. 
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Further, as indicated by statements of Alexander Hamilton 
in The Federalist, No. 69, 13/ it could be said that the 


immunity of the Preaident to o criminal fadictment and trial 


during his office may have been too well accepted to need 
constitutional mention (by analogy to the English Crown), 
and that the innovative provision was the specified process 
of impeachment extending even to the President, 


‘Hamilton's comments were made in the context of. calming 


fears about Executive power and distinguishing the President 


from the English king. Regarding criminal liability, his 
strongest statement would have been to sugseet that the 
President waa subject to criminal Liability before or after. 
impeachment, yet on the occasion when he made the comparison | 
he spoke only of criminal ilability after impeachment. To be 
sure, there are atrong statements by others to the point that 
the Convention did not wish to confer privileges on the 


13/ The Federalist, No. 69: 

“The President {unlike the Kinz] would be liable 
to be impeached, tried, and upon conviction * * * rea 
moved from office; and would efterwards be liable 
to prosecution ‘and punishment in the ordinary courge 
of law." 

See also the fol lowing from Hamilton. The Federalist, No. 65: 

"The punishment, which may be the consequence 
of conviction upon impeachment, is not to terminate 
the chastisement of the offender, After having been 
sentenced to perpetual ostracisa * * *; he will still 
be liable te prosecution and punishment in the 
ordinary course of law." 


The Federalist, No. 77: 


“The President is at all times liable to impeach- 
ment, trial, dismission from office * * * and to the 
forfeiture of life and estate by subsequent prose- 
cution in the common course of Law," 


Pe: ae 
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Preaident, but these were made in most general terms, and 

did not refer to the question now in issue. 14/ Further, 
despite these statements an early Congress did recognize one 
Eorm of privilege in the Executive: in at least one instance. 15/ 
The historical evidence on the precise point is not conclusive. 


A. Ambicutties in a Doctrinal Se aration of 


Powers Accument. oo 


_ Any argument based on the position or independence of 
one of the three branches of the Government is subject to 
the qualification that the Constitution is not based on a 
theory of an airtight separation of powers, but rather on.a 
system of checks and balances, or of blending the three powers. 
The Federalist, Nos. 47, 48 (James Madison). We must therefore 
proceed case-by-case and lock to underlying purposes. This 
facet of any reasoning based on the doctrine of the separation 
of powers is mecessarily stressed by those who oppose indepen- 
dence or immunity in a given Instance. Examples include two 
dissenting opinions of Mr. Justice Holmes. 


14/ The Framers of the Constitution made it abundantly clear 
that the President was intended to be a Chief Executive, 
responsible, subject to the law, and lacking the preroga tives 
and privileges of the King of Englend. See, e.2., James 
Wilson's statements thet the prerogatives of the British 
monarch were not to be a proper guide in defining Executive 
powers (Farrand, Records of the Federal Convention Vol. I, 

p. 65) and that the President would not be above the law, nor 
have a single privilege annexed to his character. 2 Elliot's 
Debates 480. In the North Carolina Convention, James Iredell 
contrasted the position of the King of England who holds his 
authority by birthright, hes great powers and prerogatives, and 
can do no wrong, with that of the President who is no better 
than his fellow citizens and can pretend no superiority over 
the meanest man in the country. 4 Elliot's Debates 109, 


15/ See, e.g., President Washington's refusal in 1794 to submit 
to the Senate those parts of a diplomatic correspondence which 
in his "Judgment for public considerations, ought not ta be 
communicated.” 1 Richardson, Messages and Papers of the 
Presidents 152; 1 Senate Executive Journal 147, See Attorney 
General Randolph's note to President Washington that the mESSSzS 
"appears to have given general satisfaction. Mr. M--d--n, in 
particular thinks it will have good effecc."" The Writings of 
George Washington (Bicentennial Edition) Vol. 33 p. 282 f 8. 
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IW Springer v. Philippine Islands, 277 U.S. 189, 209-210 
(1928), he gave graphic expression to the extent which the 
blending element in the Constitution has blunted the principle 


ef the separation of powers: 


“fhe creat ordinances of the Constitution do 
not establish and divide £leldg of black and 
white. Even the more specific of them are found 
to terminate in a penumbra shading gradually from 
Qne extreme to the other. * * * When we come to 
the fundamental distinctions it is still wore 
obvious that they must be received with a certain 
latitude or our government could not go on." 


And again in Myera v. United States, 272 U.S. 52, 177 (1926), 
he warns that any legal arguments drawn merely from the 
Executive power of the President, his dutles to appoint 
officers of the United States and to commission them, and to 
take care that the laws be carefully executed seem to him 
"spider's webs inadequate te control dominant faces." 


Whether or not one agrees with Holmes or the fuil thrust 
of his rheteric, most scholars would concede that there are 
few areas tunder the Constitution to which « single branch of 

-the Government can claim a monopoly. An argunent based on 
the separation of powerg must be {lluminated therefore by 
constitutional practice, 


The difficuity of developing clear rulea regarding the 
various possible facets of Presidential immnity is demon- 
strated by the limited and ambivalent case law developed in 
the fields of the amenability vel non of the President to 
civil litigation and to the judicial : subpoena power. ifuch 
of this precedent has been discussed in our memorandum dated 
June 25, 1973, regarding Presidential Amenability to Judicial 


| Subpoena . 


In the Burr treason trial, Chief Justice Marshall at 
first concluded that since the President is the first whgis- 
trate of the United States, and not a King who can do no 
wrong, he was subject to the judicial subpoena power. United 

States v. Burr, 25 Fed. Cas. 30, 34, No. 14,692 (C.C.D. Va., 
1807). In the Burr misdemeanor trial, however, which took. 
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pladé only a few months later, che Chief Justice had to 
qualify significantly his claim of the subpoena power over 
the President by conceding that the courts ere not required 


Mtoe ‘eeeeea against the President as against 

- an ordinary individual." United States v. 

' Burr, 25 Fed, Cas. 187, 190, No. 14,694 a 
(C.C.D. Va., 1807). 16/ _ = 


_-sAnd by -acquiescing in the privikges claimed by President 


Jefferson of not attending court in person and of withholding 
certain evidence for reasons of State, Chief Justice Marshall 
recognized that the power of the judiciary to subpoena the. 
President is subject to limitations based on the needs ef the 
Presidential cffice. 


Marshall's recoenition of the special character of the 
Presidential office was expanded in Kendall v. United States 
ex vel. Stckes, 12 Pet. 524, 610 (1838 8), where the Gourt 
seemed te deny that it had any jurisdicticn over the President: 


“The alenieive power is vested in @ presi«- 
dent; and so far as his powers are derived from 
a the constitution, he is beyond the reach of any 
other departmer.t, except in the mode prescribed 
by the constitution through the impeachment." 


Tt is significant that this apparent total disclaimer of 

any judicial authority over the President also was qualified 
by adding the ciause "so far as his powers are derived from 
the constitution." 


167 See also Chief Justice Marshall's statement in the Burr 
treason trial ‘to issue a subpoena to a person filling the 
exalted position of the chlef magistrate is a duty which 
would be dispensed with more cheerfully than it would be 
performed," Id. at p. 34. 
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There have been countless examples in which courte have 
asaumed jurisdiction to scrutinize the validity of Presiden- 
tial action, such as proclamations, Executive orders, 17/ 
and even direct inatructions by the President to his subs 
ordinates. 18/ It is true that, as a matter of convention 
the party asserting the validity of the Presidential action 
(whether plaintiff or defendant) is usually a party other 
than the President, such as his subordinate, or the custodian 

of the res. 19/ Nevertheless there have been vecent dicte 
that when this convention is inadequate to protect the citizen, 

d.e., where the President alone can give the requested relief 
the courts may assume jurisdiction over the litigation. Sea 
the June 25, 1973 memorandwa, Appendix Lileiv. ! 


Laain, Attorney General Stanbery's famous oral argument: 
in Mississippi v. Johnson, 4 Wall. 475; 481-491(1867), on. 
which the Brief in Opposition by the Attorneys for the Presi-« 
dent in In Re Grand Jury Subpoena Duces Tecum, etc., ; 
B.C. Misc. 47-73, relies so heavily, 20/ is prefaced by the 
statement that the case made against President Johnson "is 
not made against him as an individual, ag a natural person, 
fox any acts he intends to do as Andrew Johnson the man, but 
altogether in his official capacity ag President of the 

United States.'' Hence, Attorney General Stanbery's reasoning 
ie presumably Limited to the power of the courts to review 


official action of the President, 21/ and does not periain to 


the question whether or not the SruEte lack the authority to 
deal with the President “the man" with respect te matters 


i?/ See, ¢.%., United States v. Curtiss-Wright, 299 U.S. 304 
(1936) (Embargo Proclamation); United States v. Bush, 310 U.S. 
371 (1940) ee Proclamation). 


18/ ¥ Youngstown Sheet & Tube Co, ve Savver, 


343 U.S. 579 (1952) 
(Steel Seizure). 


19/ It may well be that under the normally operative procedural 


rules the President would be considered the real party in 
interest or a necessary party. 


20/ 9 Weekly Compilation of Presidential Documents 961, 963, 970. 


21/ In the eyes of the Court, the dismissal of the proceedings 
was based on the ground that it lacked jurisdiction over the 
subject matter rather than over the person of the President. . 
This is shown by its dismiseal of similar proceedings brought 
by the State of George against Secretary of War Stanton and 
General Grant. 6 Wall. 50 and 451 (1867). 
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which have no relation to his official responsibility. 


Thus it appears that under our constitutional plan it 
cannot be said either that the courts have the game jurisdiction 
over the President ag i£ he were an ordinary citizen or that the 
President its absolutely immine from the jurisdiction of the 
courts in regard to any kind of claim. The proper approach is 


‘to find the proper balance between the normal functions of the 


courts and the special responsibilities and functions of the 


“Presidency, 
&B. Competing Interesta. 2 


An assessment desisned to determine the extent to which the 
status of the Presidency is inconsistent with giving the courts 
plenary criminal jurisdiction over the President may be divided 
into two parts. Firat, the applicability vel non te the 
Presidency of any of the considerations which in Part I of this 
memorandum led to rejection of the propesition that impeachment 
must precede criminal proceedinzs, and, second, whether criminal 
proceedings and execution of potential sentences would improperly 
interfere with the President's constitutional dutiea and be 
inconsistent with his status, 


lL. fa court trial of a President too rolitiecal for the 
judicial process¢ Part I of this memorandum, for a variety 
o£ reasons, concluded that the considerations which led to the 
establisiusent of the congressional impeachment jurisdiction, 
S+Bes that the courts were not well equipped to handle (a) 
political offenses and €b) crimes committed by high office- 
holde ers, were insufficient to exempt every officer of the. 
United States from criminal prosecution for statutory cffenses 
prior to the termination of the impeachment proceedings. The 
question to be examined here is whether these reasons are so 
much stronger in the case of the President as to preclude his 
prosecution while in offica. 


a, Political offenses, Political offenses subjegt to 
indictment are either statutory or nonsgatutory offenses. The 
courts, of course, cannot adjudicate nonstatutory offenses. 
With respect te statutory political offenses their very 
inclusion in the Penal Code’ is an indication of a congressional 
determination that they can be adjudicated by a judge and jury, 
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_yand there appears. to be no weishty reason t- differentiate 
_hetween the Pres Jent and other officeholde i, unless special 


separation of powers based Interests can be articulated with 
clarity. 


it should be noted thet it has been well established in 
civil matters that the courts lack jurisdiction to reexamine 
the exercise of discration by an officer of the Executive branch. 
Marbury v. Madison, 1 Cranch 137, 164 (1803); Decatur v. Paulding, 
14 Pet. 497, 514-517 (1840); Panama Canal Co. v. Grace Line, inc., 
365 U.S, 309, 318 (1958). By che same token it would appear that 
the courts Lack jurisdiction in criminal proceedings which have 


OF 


“the effeet of questioning the proper exercise of the President's 


discretion. This cenclusion, of courge, would imvolve a lack of 
jurisdiction over the subject matter and not over the person, 


b. Intrinsically political fieures. The second reason 
for the institution of impeachment, viz., the trial of political 
men, presents more difficulties. The considerations here 
involved are that the ordinary courte may not be able te cope 
with powerful men, and second, that it will be difficult te 
assure a fair trial in créminal prosecutions of this typa. 


4. The consideration that the ordinary courts of Law 
are unable to cope with powerful men arose in England where it 
presumably was valid in feudal time. In the conditions now 
prevailing im the United States, little weizht ta to be given 
to it as far as most officeholders ave concerned. (See Rawle, 


op. cit., supra, at 211). 


ii. We also note Alexander Hamilton's point that in 
well-publicized cases Involving high officers, i¢ is virtually 
impossible to insure a fair trial. 22/ In Part I we assumed 
without discussion that this point was net of sufficient 
importance to require impeachment prior to indiciment with 
respect to every officeholder. Undoubtediy, the consideratLon 
of assuring a falr criminal trial for a President while in 
office would be extremely difficuit. Et might be impossible 
to impanel a neutral jury. To be sure there is a serious 


22/ “The prosecution of them [i.e., political crimea committed 
by political men] for this reason, wlll seldom fail to agitate 
the passions of the whole community, and to divide it inte © 
parties more or less friendly or inimical to the accused. In 
(continued) 


a. 
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"fairness" problem whether the criminal trial precedes or 
follows impeachment, However, the latter unfairness is 
contemplated and accepted in the impeachment clause itself, 
thus suggesting that the difficulty in impaneling a neutral 
jury should not be viewed, in itself, an absolute bar to 


t~ dndictmest of a public figure. 


2. Would criminal proceedings asainst a President be 
ineffective and inappropriate because of his powers resarding 
b} brecutive privilese, and (c) pardons? The 
Fresidency, however, creates a special situation in view of the 
control of all criminal proceedings by the Attormey General: who 
serves at the pleasure and normally eubject to the direction of 
the President and the pardoning power vested in the President, 
See Reply Erief filed by Attorneys for the President in In Re 
Grand Jury Subpoena, etc. (see supra), 9 Weekly Compilation of 
Presidential Documents 999-1000, and the authorities there 
eited. Hence, it could be argued that @ President's status as 
defendant in a criminal case would be repuznant to hia office 
of Chief Executive, which includes the rower fo oversee prose 
cutions. In other words, just as 4 person cannet be judze in 
hig own case, he cannot be prosecutor and defendant at the same 
Gime. This objection would lese some of it: 
where, as in the Watergate case, the President delegates his 
prosecutorial duncticis to the Attorney General, who in turn 
delesates them to @ Special Prosecutor. Reply Brief, supra, at 
1000, fn. 1. However, none of these delegations is, or legally 
ean bea, absolute or irrevocable. 


Further, the problem of Executive privilege may create 
the appearance of so seriscus a conflict of interest as to make 
Lf appear improper that the President should be a defendant in 
a criminal case. If the President claims the privilege he would 
be accused of suppressing evidence unfavorable tc him. If he 
£ails to do so the charge would be that by making available 
evidence favorable to him he is prejudicing the ability of 
future Presidents to claim privilege. And even if all other 


hurdles are surmounted, he would still possesa the pardoping power, 


224 (Continued) c 

many cases it will connect itself with the pre-existing factions,. 
and will enlist all their animosities, partialities, influence, 

and interest on one side or on the other; and in such cases 

there will always be the greatest danger that the decision will 

be regulated more by the comparative strength of parties than 

by the veal demonstrations of innocence or guilt. ' The Federaliat,. 


‘Na. 65 (Hamilton). 
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--¥, Would criminal proceedings unduly interfere in a 
direct or formal sense with the conduct of the Presidency? 


a. Personal attendance. It has been indicated 
above, that in the Jurr case, “President Jefferson claimed tha 
privilege of not having to attend court in person. And it is 


- genexally recognized that high government Seficiala-ave 


=empted from the duty to attend court lm person in order to- 
testify. See our memorandum of June 25, 1973, supra, pp. 7-8. 


This privilege would appear to. be inconsistent with a oximinal 


prosecution which necessarily requires the appearance of the 
defendant for pleas and trial, as a practical matter. 


tt should be noted that the exemption of high 
government officials from personal appearance is only the 
general rule. In Peoples v. United States Department of 
Agriculture, 427 F.2d 561, 367 (C.A. 1970) the court cautioned 
that “subjecting a cabinet officer te oral deposition is not 
normally countenanced * * *,'' (Underscoring supplied). The 
quashing Seen subpoena sddresged to the NASA Administrater in 
Capital Vending Co, v. Beker, 36 FoR.D. 45, 46 (D.C, D.C, 
1964), was predicated on the circumstance that the Administrator 
had no ous onal knowledze c£ the event, Personal attendance of 
high officials has been required in several exceptional cases 
where the official was directly snd personally involved in the 
events underlying the litigation. Union Savings Bank of 
Patchowue v. Saxon, 209 F. Supp. 317 (D.C. D.C. 1962), 
{Comptroller of the Currency); Virgo Corporation v. Paiewonsky, 
39 F.R.D. 9, (9.0. V.1I., 1965) (Territorial Governor); D.C. 
Federation of Civic Association v. Volnoe, 316 F. Supp. 754, 
7/00. in, 12 (O.G. DiC. » 1970), reversed on other grounds 459 
EF. 2d 1231 (c.A. D.C., 1972) certiorari denied 405 U.S. LO3L 
(1973) (Secretary of Transportation). 


Because a defendant is already personally involved 
im a criminal case (1f total immmity be laid aside), it may be 
questioned whether the normal privilege of high officials not 
to attend court in person applies to criminal caine a in 
which the official is a defendant. 
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b. Direct interference with official duties... A 


~mecessity to defend a criminal trial and to attend court in 


connection with it, however, would interfere with the 
President's unique official duties, most of which cannot be 
performed by anyone else. [t might be suggested that the 


- Same is true with the defense of impeachment proceedings; 
“but this is a risk expressly contemplated by the Constitution, 
and is a necessary incident of the impeachment process. The 


Constitutional Convention was aware of this problem but 
rejected a proposal that the President should be suspended 93/ 
upon impeachment by the House until acquitted by the Senate. 


During the past century the duties of the 
Presidency, however, have become so onerous that a President 
may not be able fully to discharge the powers and duties of 
his office if he had to defend a criminal prosecution. This 
might constitute an incapacitation so that under the provisions 
of the Twenty-fifth Amendment, Sections 3 or 4, the Vice 


'President becomes Acting President. .The same would be true, 


if a conviction on a criminal charge would result in incarcer- 
ation. However, under our constitutional plan as outlined — 

in Article I, sec. 3, only the Congress by the formal process 
of. impeachment, and not a court by any process should be 
accorded the power to interrupt the Presidency or oust an 
incumbent .+* 


23/ phat decision was based in part on the consideration that 
a simple majority of the House should not be able to. suspend 
the President. 2 Farrand, Records of the Federal Convention 
612. Tucker's Blackstone, Vol. I, App., pp. 347-348, which, 
having been published in 1803, did not have the benefit of 
the Madison papers, presumed that a President would be 


instantly incapacitated when actually impeached. 
24 / 
“~~ See Story, op. cit., sec. 786.. 
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This would susgest strongly that, in vlew of the unique 
aspects cf the Office of the President, criminal proceedings 
against a President in office should not go beyond a point 
where thay could result in eo serious a Pye eee interference 
with the President's performance of his official duties that 


‘Le would amount te en incapacitation, {The non-physical yet 


practical interferences, in terms of capaclty to govern, are 
discussed infra as the ‘fourth question."] The physical 

interference ¢ consideration, of course, would not be quite as 
serious regarding minor offenses leading to a short trial and 


-a fine. It-has been-ahown in the June 25, 1973 Memorandum, 


supra, Appendix, p. 1, fn., that Presidents have submitted to 


. gu ; 
_the jurisdiction of the courts in connection with traffic 


offenses. However, in more serious matters, i.e., those which 
could require the protracted personal involvement of the © 
President in trial proceedings, the Presidency would be 
derailed if the President were tried prior to removal, 


A possibility not yet mentioned is to indict a sitting 
President but defer forehar proceedings until he is no longer 
in office. From the standpoint of mininizing direct. interrup- 
tion of official duties--and setting aside the question of the 
power to sovern--this precedure might be a courge to be cone 
sidered. ne consideration would be that this procedure would 
atop the xunnins of the statute of Limitations, (For details 


see pp. 13814 of Part I of this memorandum.) It is uncertain 
whether 2 constitutional conclusion that the President could 
net be indicted while in office would be viewed as tolling the 


ac 
federal siatutes of limitations. While this approach may have . 
a claim to be considered as a solution to the problem from a 
legalistic point of view, it would overlook the political 
geaiities, As will be shown presently, an indictment hanging 
over the President while he remains in office would damage the 
institution of the Presidency virtually to the same extent as 
an actval conviction. Toke suve, there could also be damage 
flowing from unrefuted charges. It also may be noted that the 
possibility that a President may escape all prosecution by the 
runing of the statute of limitations is not a constitutional 
matter. The policy regarding statutes of Limitation +4 within 
legislative control. 
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4. Would initiation er prosecution of criminal proces dines 


hea abiynningrunmscsainalaine? 
as a practical m bea unduiy impede the pover to SOvera, cond 
t m <. - lat - . 
be inermmronpriate, pxrhor apeaepment, beeamse of the 
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i the Presidencyt In Mississippi v. 
buson, supra, erores General Stanbery made the following 
ata CeRenei ‘ : 


a 


oe ig not upon any peculiar immunity that 


the individual hes who happe ne to be President; 
ae any idea that he cannot do wrong; upon any 
idea chat thexe is any particular senctlty be- 
longing to. him as an vidual, ag is the case 
with one who has roya al blood in his veins; but 
it is on account of the office that he holds 
that I say the President of the United States 
is above the process o£ any court or the juris< 
diction of any court to bring him to account as 


President.” 


in 


3 
t 
ndivy 
bioo 
o 


This may be an averstatement, but surely it contains a kernel 
of truth, nomely that the President is tha symbolic head of. 
the Nation. ‘To wound hin by a criminal proceeding is te 
hematring the operation of the whole governmental apparatus 
both in foreis and domesttie aftairs. It is not to be fore 
gotten that the modern Presidency, under whatever party, has 


had to 4seume a leadership role undreamed of in the eighteenth. 


and early nineteenth centuries. The spectacle of an indicted | 
President still trying to serve as Chief Executive boggles — 
the imagination, - 


Perhaps this thought is best tested by considering what 


would flew from.the reverse conclusion, i.6., an attempted 


cviminal trial of the President. 4. President after all is 
selected in a highly cosmiex nationwide effort that involves 
most of the major soclo-economic and political forces of our 
whole society. Would it not be incongruous to bring him down, 
before the Congress has acted, by a jury of twelve, selected 
by chance "off the street" as Holmes put it? Surely the House 
and Senate, via impeachment, are sore appropriate agencies. for 
guch a crucial task, made unavoidably political by the nature 
o£ the "defendant," 
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The genius of tha jury trial has been that it provides 
forum of ordinary people te pass on matters pencrathy within 
the experience or contemplation of erdinary, evaryday life. 
Would it be fair to such an agency to give it responsibility 
for an tmavoidably political judgment in the esoteric realm 
of the Nation's top Executive? 


In broader context we must consider also the problems of 


fairness, and of acceptability of the verdict. Given the 


passions and exposure that surround the most importent office 


tn the world, the eiapruea emrne h would the country in 
general have faith in the iwpartiality and sound judgment of 


twelve jurors selected by chance out ot a population of more 
than 200 million? If based on “some” evidence it is unlikely 
a guilty verdict would be reversible on appeal (assuming no 
procedural error), and yet it could be tantamounc to removal 
and probably would force a resignation, Even Lf there were 
an acquittal, would it be generally accepted and Leave the. 
President with effective power to govern? 


A President who would face jury trial rather than resign 
could be expected ts seraist to the point of appealing an 
adverse verdict. ‘the process could then drag out for months. 
By contrast the authorized process of imraschment is well- 
adapted to achieving a relatively speedy end final resolution 
by a nation-based Senate trial. The whole country is repre- 
sented st the trial, there is no appesl from the verdict, and 
renoval cpens the way far placing the political system on a 
new and more healthy foundation. 


To be sure it is arguable that despite che foregoing 
analysis it would be possible to indict a President, but defer 
trial until he was out of office, without im the meantime 
unduly impeding the power to govesn, and the gymbolism on 
which so much of his real authority rests. Given the reall~ 
tiea of modern politics and mass media, and the delicacy of 
the political relationships which surrowad the Presidency 
both foretgen and domestic, there would be a Russian roulette 
aspect to the course of indicting the President but postponing 
trial, hoping in the meantime that the power to govern could 
survive. 
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A counter-argument which could be made is that the 
indictment alone should force a resignation, thus avoiding the 
trauma either of a trial during office, or an impeachment pro- 
ceeding. This counter-argument, however, rests on a predic- 

tion concerning Presidential response. which has no empirical 
foundation. The reasons underlying the Founding Fathers' 
decision to reject the notion that a majority of the House 
of Representatives could suspend the President by impeaching 
him. ¢see fn. 23, supra) apply with equal force in a scheme 
that would permit a majority of a.grand jury to force the 
“resignation of a President. The resultant disturbance. to our 


cans.titutional..system would be equally enormous. Indeed, it 


would be more injudicious because the grand jury, a secret 
body, could interrupt Presidential succession without affording 
the incumbent the opportunity for a‘hearing to voice his defense. 


A further factor relevant here is the President's role as 
guardian and executor of the four-year popular mandate expres- 
sed in the most recent balloting for the Presidency. Under 
our developed constitutional order, the presidential election 
is the only national election, and there.is no effective sub- 
stitute for it. Different electorates and markedly different 
voting patterns produce the Senate and the House of Represent- 
atives. Because only the President can receive and continuously 
discharge the popular mandate expressed quadrennially in the 
presidential election, an interruption would be politically 
and constitutionally a traumatic event. ‘the decision to .termin- 
ate this mandate, therefore, is more fittingly handled by the 
‘Congress than by a jury, and such congressional power is 
founded in the Constitution. 


In suggesting that an impeachment proceeding isthe only 
appropriate way to deal with a President while in.office, we 
realize that there are certain drawbacks, such as the running 
of a statute of limitations while the President is in office, 
thus preventing any trial for such offenses. : 
In this difficult area all courses of action have costs and 
we recognize that a situation of the type just mentioned could 
cause a complete hiatus in criminal liability. We doubt, 
however, that this gap in the law is sufficient to overcome 
the arguments against subjecting a President to indictmént ~ 
and criminal trial while in office. 2 *5 


25! xg shown above, the statute of limitations problem could be 
obviated by a specific statutory provision suspending the run- 


ning of the criminal statute of limitations in favor of the 
President while he is in office. 
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Is the Vice President Amenable to Criminal 


Proceedings While in Office? 


In the first part of this memorandum we concluded that 


“as a general proposition the Constitution does not require 


that an officer of the United States be impeached before 
criminal proceedings may be instituted against him. In the 
second part we concluded that by virtue of his unique position 
under.‘the Constitution the ‘President cannot be the object of 
criminal proceedings while he is in office. In this third 
part we are concerned with the question-whether there is 
anything in the position of the Vice President that is equally 
inconsistent with his amenability to criminal proceedings. 


We begin by discussing the case of Aaron Burr. Eight 
months before the expiration of his term, he was indicted for 
murder in both the New Jersey and New York courts for fatally 
wounding Alexander Hamilton in a duel on July 11, 1804. B. 
Mitchell, Alexander Hamilton,537 (1962). The proceedings in 
New Jersey were quashed after the Jeffersonians, who became 
a partisans during the impeachment trial of Judge Samuel | Chase 

ver which Burr presided, prevailed upon the New Jersey Governor. 
Td. at 541. In New York, the grand jury changed the charge from 
murder to the misdem:- anor of sending a challenge and Burr was 
tried on this charge after his term was over. 26/ These facts 
show one more understanding nearly contemporaneous to the 
making of the Constitution to the effect that impeachment need 
not precede indictment. Surely, had it been thought that a 
sitting Vice President could not be federally indicted prior 
to impeachment, on the ground that his duties could be so 
interrupted, the principle of federal supremacy would have 
imposed a similar restraint on the states. Zap And yet, while 
the indictment was strenuously resisted, no claim was made 
that criminal proceedings were barred until the conclusion of 
impeachment proceedings. 


we 
ee 


26/ He remained a fugitive from the courts of New York ‘during 


the remainder of his teim as Vice- President. Mitchell, supra, 
at 541. 


27/ In Tennessee v. Davis, 100 U.S. 257 (1879), the Supreme 
Court upheld the constitutionality of a statute removing to 
federal courts state criminal prosecutions of federal employees 
for acts committed under color of office. 


~ 329 


We resort then to an analysis similar to that made with 
respect to the amenability of the President to criminal 
proceedings. We based the President's immunity from criminal 
proceedings essentially on two grounds. First, that the person 
who controls criminal prosecutions as the head of the Executive 
branch, controls part of the evidence as holder of the power of 


Executive privilege, and is vested with the pardoning power 


“under Article II, section 2, clause 1 of the Constitution, 


‘cannot at the same time be.a defendant in a criminal case. 
This set of considerations obviously is not applicable to 
the Vice President. (See II-B-2). 


The second reason was the effect of a criminal prosecution 
on the President's office. (See II-B-3 and 4.) In that context 
we examined. the unique nature of the President's duties and 
the symbolic attributes of his office. The questions now to- 
be examined are (a) whether the Vice President in his own 
right is vested with constitutional and statutory duties so 
unique and important that they may not be disturbed by a | 
criminal prosecution and (b) whether such prosecution would 
do irreparable harm to the institution of the Presidency because 
the Vice President may at..any time become President; i.e., a 
theory of Vice Presidential immunity derivative from Presidential 
immunity. In making that evalvation we start out from the 
premise that immunity from prosecution is basically contrary 
to the spirit of the Constitution and it may be resorted to 
only if the considerations leading to it are irrefutable. 


A. Duties of the Vice President pursuant to Statute, 
Reorganization Plan, or Executive Order. 


The Vice President serves on a number of Boards and 
Commissions pursuant to statute, Reorganization Plan or 
Executive order. He is a member of the Establishment of the. 
Smithsonian Institution, a Regent thereof, and presides over 
certain meetings of the members of the Institution in the 
absence of the President. 20 U.S.C. 41, 42, 45. He is the 
Chairman of the National Council on Marine Resources and 


Engineering Development (33 U.S.C. 1102), 28/ and a membér : 


28/ 33 U.S.C. 1102(c) authorizes the President to designate 
one of the members of the Council to preside over its meetings 


during the absence, disability, or unavailability of the Chairman. 
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of the National Security Council (50 U.S.C. 402). In addition, 
he is a member of the Cabinet Committee on Economic Policy 
(Executive Order No. 11453); Chairman of the National Council 
on Indian Opportunity (Executive. Order No. 11399, as amended 
by Executive Order No. 11551); and Chairman of the President's 
Council on Youth Opportunity (Executive Order No. 11330, as 
amended by Executive Order No. 11547). He has "immediate 
supervision" over the Office of Intergovernmental Relations 
(Executive Order No. 11455), and is a member of the Domestic 


' Council ARegueanizetton Plan No. 2 of 1970, sec. 201). 


The euerattone of none of those Aiees cad entities 


‘would be jeopardized if the Vice President could not attend 


them. Regarding such functions the role of the Vice President 


can be analogized to that of a cabinet officer, 


B. Duties of the Vice President under the Constitution, 


Under the Constitution the Vice President has the following 
duties: 


i. He shall be President of the Senate, Article I, 
section 3, clause 4. The Senate, however, shall elect a 
President pro tempore to act as President of the Senate in 
the event the Vice President is absent or exercises the Office 


of the President. (Article I, section 3, clause 5). 


ii. Break a tie if the Senate is evenly divided. 
(Article 2, section 3, clause 4). 


iii. Become President in the case of the removal, 
death or resignation of the President (Twenty-fifth Amendment, 
section 1). - 


iv. Become Acting President. in the event that the 
President is unable to discharge the powers -and duties of 
his office (Twenty-fifth Amendment, secs. 3 and 4). 


The Vice President's functions as President of theéSenate 
clearly are not unique. The Constitution specifically provides 
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for-a’ substitute in the person of the President pro tempore 
of the Senate. With respect to his responsibility as tie 
breaker his immunity from criminal prosecution should be 


analogized to that of Members of Congress under Article I, 


section 6, clause 1 of the Constitution. That congressional 


immunity from arrest does not extend to treason, felony, and 
-breach of the peace, i.e., virtually the entire ’ spectrum of 


criminal proceedings. The mere possibility that the Vice 
President may have to cast a tie-breaking vote would therefore 


~~ «net jusbidy «his immunity from-eriminal--proceedings. 


This leaves the question whether the responsibilities 

and the position of the Vice President as potential President 

or Acting President are inconsistent with his amenability to 
criminal proceedings, so that on a derivative basis he would 
share the President's immunity. As in the case of the Presidency, 
this issue will be analyzed (a) in terms of the direct inter- 
ference with the performance of his duties and functions, and 

(b) with the symbolic impact on the dignity of the Presidency. 


l. Direct or formal interference with the conduct of 
the Vice Presidency. The issue here is whether immediate 
availability of the Vice President to assume the duties of 
the President or Acting President is so important that he 
should not be even temporarily incapacitated by trial or possibile 
incarceration. (The Vice President would become President in 
event of death, resignation or removal of the President, and 
would become Acting President in the event the President were 
found under the Twenty-fifth Amendment to be incapacitated.): 
The principal responsibility of the Vice President is to be 
ready to serve as President or Acting President should the 
occasion arise, thereby avoiding any interruption in the 
continuity of the office of the President. This duty "to stand 
and wait'"' is of the highest constitutional and institutional. 
importance, Judicial proceedings which could interfere with 
readiness to serve therefore require careful scrutiny. 


_. ,At the same time we must note the highly contingent 
nature of the possibility that the Vice President would *be 
called to assume the office of President ox Acting President. 
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Moreover, it has not been the custom to sequester the Vice 
President to make certain that he is always available to 
assume his potential Presidential duties at a moment's notice. 
The Vice President is frequently absent from the capital, _ 
possibly in remote and inaccessible parts of the country,29/ 


or even abroad on ceremonial functions. Nothing, of course, 


can prevent hin from being sick or peheuw ise: temporarily 

incapacitated. aa 
Under .such a practical interpretation. of the extent of 

the Vice President's immediate availability, it appears as a 

general proposition that his duty to stand and wait does not 

necessarily require his total immunity from criminal prose- 

cution. If the Office of the Presidency was vacated while a 

criminal proceeding was being conducted against the Vice 

President, the process could be halted at once. Whether or 

not impeachment proceedings would then ensue against the 

former Vice President, now President, would depend on the will 

of Congress. The situation then would be. exactly the same as 

if the Vice President had been President when the allegations 

of criminality first surfaced -- no better, no worse. Thus, 

a criminal indictment against’ a Vice ‘President need not abrogate 

in any way his constitutional duty to stand and wait. This 

duty, therefore, does not afford a basis for granting to a 

Vice President immunity from criminal prosecution. 


As a further practical observation, it may be noted that 
if a triai of the Vice President proceeded to a sentence of 
imprisonment, and were sustained in what might be expected 
to be an expeditious appeal, the Vice President might well 
resign. He could be replaced under the Twenty-fifth 
Amendment's procedure for filling a "vacancy" in the office 
of Vice President. Thus, the uninterruptibility of the 
Presidency would be preserved. There is, of course, no 
provision in the Constitution (other than impeachment and 
removal) for determining that a Vice President is incapacitated. 
The Constitution contains such incapacity~determination 
process only for the Presidency. 


29/ Note the delay in reaching Vice President Coolidge « on nts 
father's farm after President Harding's death. 
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_ Institution of criminal proceedings against the 


~=""""Vice President could, however, inject uncertainties into 
“=the Presidential succession. If a Vice President is 
-under indictment or sentence of imprisonment, it could be 
claimed that he is incapacitated to succeed to the Presidency, 


and that the“Speaker of the House of Representatives is 

next in line of succession. In that event the political 
stability of the nation could be seriously disrupted as the_ 
result of the failure of the Constitution to provide a 
procedure to resolve that question. The matter would come 
to a head if an actual vacancy in the Presidency should then 
occur. No one can foresee all of the contingencies which 
might arise in this situation. It might be reasonable to 
speculate that the Congress might claim an authoritative 
power in itself to resolve the matter, but if it did so by 
any vote falling short of the two-thirds Senate vote required 
to remove by the impeachment process, further uncertainties 
could ensue. RUE CE nee IVC) y® the situation might give rise 
to a modern analogy to the Electoral Commission which was 
set up to resolve the Hayes - -Tilden dispute. 


To be sure, any action which could cast a doubt on 
the Vice President's capacity to succeed to the Presidency 
poses a serious question. Nevertheless, there are hazards 
also in having unresolved criminal charges hanging, over 
the head of a Vice President, and the foregoing set of 
difficult scenarios is highly contingent. We suggest, 
therefore, that the rather remote possibility that the 
Vice President's capacity might be questioned would not 
justify a conclusion that the Vice President is immune 
from criminal prosecution. 
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2. Practical interference with the power to govern and_ 


the symbolic significance of the Vice Presidency.-~Turning 
now from the question of direct and formal interferences to 


“the issue of symbolic and other practical..interferences with 


‘the power to govern (as discussed in Part II-B-4), it may be 
observed that if it is felt these latter considerations are 
germane for the President, they are also germane for the 
Vice President, although possibly to a lesser degree. Clearly . 


the authority of the Presidency would suffer immeasurably - 


were it to pass to a Vice President under indictment or 


--sto one ''taken from criminal custody by a ‘set of curious 


chances," to paraphrase the Mikado. But the damage could be 


similar~-or even more serious--if the Presidency passed to | 
a Vice President against whom serious charges were in every-— 
one's mouth and who could neither be brought to justice nor 
given an opportunity to clear himself. 


Again, because of the contingent nature of Vice Presi- 
dential succession to the Presidency, we feel that the 
potential problems in this area too should be faced and 
solved by political [or other] means as they occur, rather 
than be ignored under a theory of total immunity from 
eriminal prosecution. If, for example, actual or threatened 
criminal prosecution should result in a resignation, the 
Vice Presidential office could be refilled Oy. the procedures 
of the Twenty-fifth Amendment. 


3. Evaluation.--There is one fundamental recurring 
problem in the above discussion. Should the Vice President 
be treated as if he were the President himself or his alter 
ego, because he is only one heart beat away from taking that 
position? Alternatively, should the stress be placed on the 
contingent nature of his assumption of the Presidential 
office? A-reasonable approach toward the solution of this 
dilemma would be the consideration that the criminal prose- ~ 
cution would not directly and immediately interfere with 
the performance of the Presidentiai duties and with the 
Presidential office itself, but rather with the Vice 
President's ability to succeed to the Presidency and ao 
effect thereof on that institution, 
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As indicated above, the prosecution of a Vice President 
would not legally or actually preclude his assumption of the 
Presidential duties because the proceedings could always be 
interrupted in that event. The problem therefore is basically. 
of a political nature, viz., whether a Vice President against 


‘whom criminal charges have been made, who perhaps has been 


indicted, and who perhaps has been convicted can effectively 
perform the duties of the President. ~ This political question 
is not soived by providing for immunity from criminal prose- 


cution. Even if there were no indictment and trial, the 


very existence of those charges would hamper the Vice President 
in the performance of his Presidential duties almost as much 


“ as if he were tried and convicted. Indeed, he might be in a 
--better position if he were able to vindicate himself before a 


court while he is Vice President.30/ 


In sum, although one cannot entirely be free from doubt in 
this unprecedented area, it is, nevertheless, concluded that 
the case for granting the Vice President immunity from criminal 


‘prosecution has not: been made. 


Having established the proposition that the Vice President 


does not share the immunity suggested for the President, be- 


cause the various considerations which support such immunity 
do net relate directly to the Vice President, the public in- 
terest in going forward with investigation and possible indict- 


ment of tne Vice President is supported strongly by two additional 


factors. 


a. The alleged presence of co-conspirators 


We understand that there are allegations to the effect 
that the Vice President was a member of a conspiracy. If 
true, there is a substantial public interest in including the 


Vice President in the on-going investigation and possible indict- 


ment proceedings. Failure to do so might not only preclude the 
opportunity to bring co-conspirators to justice, but also 


30/ To recapitulate we conclude that the President must be 
denied that opportunity to vindicate himself because that would 
interfere with the performance of his official duties, and 
inevitably be inconsistent with his control of the prosecution 
and the pardoning power. 


40 - 


a 


prejudice the Vice President. 


The prosecution also would be severely hampered by the 
withholding from the grand jury of those elements of the 
alleged conspiracy linked to the Vice.President. As a result 
the activities of the alleged co-conspirators could not be 


“ fully disclosed and evaluated, which might redound unfairly 


to their benefit. At the same time, the Vice President might 

be unfairly linked by innuendo or incomplete disclosure of 
facts- to the alleged conspiracy. In short any resultant 

delay in the proceedings would benefit the co-conspirators, hamper 
the prosecution, and postpone a possible exoneration of the 

Vice President. : 


b. The statute of limitations problem 


Another circumstance counseiling prompt presentation 
of evidence to the grand jury is that the statute of limita- 
tions is about to bar the prosecution of the alleged offenders 
with respect to some or all of the offenses. The problem 
presented by the statute of limitations would be avoided by an 
indictment within the statutorily specified period. 


After indictment, the question whether the Government 
should press for imm:diate trial or delay prosecution until 
the expiration of the Vice President's duties involves questions 
of trial strategy (e.g., relation to possible co-conspirators 
as just discussed) and criminal procedure (e.g., right to a 
speedy trial) which other Divisions may be more competent to 
evaluate in the light of all of the facts, 


Robert G, Dixon, Jr. 
Assistant Attorney General 
Office of Legal Counsel 
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A Sitting President’s Amenability to Indictment and Criminal 
Prosecution 


The indictment or cnminal prosecution of a sitting President would unconstitutionally undermine the 
capacity of the executive branch to perform its constitutionally assigned functions 


October 16, 2000 
MEMORANDUM OPINION FOR THE ATTORNEY GENERAL 


In 1973, the Department concluded that the indictment or criminal prosecution 
of a sitting President would impermissibly undermine the capacity of the executive 
branch to perform its constitutionally assigned functions. We have been asked 
to summarize and review the analysis provided in support of that conclusion, and 
to consider whether any subsequent developments in the law lead us today to 
reconsider and modify or disavow that determination.! We believe that the conclu- 
sion reached by the Department in 1973 still represents the best interpretation 
of the Constitution. 

The Department’s consideration of this issue in 1973 arose in two distinct legal 
contexts. First, the Office of Legal Counsel (‘‘OLC’’) prepared a comprehensive 
memorandum in the fall of 1973 that analyzed whether all federal civil officers 
are immune from indictment or criminal prosecution while in office, and, if not, 
whether the President and Vice President in particular are immune from indictment 
or criminal prosecution while in office. See Memorandum from Robert G. Dixon, 
Jr., Assistant Attorney General, Office of Legal Counsel, Re: Amenability of the 
President, Vice President and other Civil Officers to Federal Criminal Prosecution 
while in Office (Sept. 24, 1973) (‘“‘OLC Memo’’). The OLC memorandum con- 
cluded that all federal civil officers except the President are subject to indictment 
and criminal prosecution while still in office; the President is uniquely immune 
from such process. Second, the Department addressed the question later that same 
year in connection with the grand jury investigation of then-Vice President Spiro 
Agnew. In response to a motion by the Vice President to enjoin grand jury pro- 
ceedings against him, then-Solicitor General Robert Bork filed a brief arguing 
that, consistent with the Constitution, the Vice President could be subject to indict- 
ment and criminal prosecution. See Memorandum for the United States Con- 
cerning the Vice President’s Claim of Constitutional Immunity (filed Oct. 5, 
1973), In re Proceedings of the Grand Jury Impaneled December 5, 1972: 


'Since that time, the Department has touched on this and related questions in the course of resolving other ques- 
tions, see, eg, The President —Interpretation of 18 U.S C. §603 as Applicable to Activities in the Whue House, 
3 Op. O.L.C. 31, 32 (1979); Bnef for the United States as Amicus Curiae in Support of Petitioner at 15 n 8, Clinton 
v. Jones, 520 U.S. 681 (1997) (No. 95-1853), but it has not undertaken a comprehensive reexamination of the 
matter. We note that vanous lawyers and legal scholars have recently espoused a range of views of the matter 
See, e.g, Impeachment or Indictment: Is a Suting President Subject to the Compulsory Criminal Process: Hearings 
Before the Subcomm. on the Constitution, Federalism, and Property Rights of the Senate Comm. on the Judiciary, 
105th Cong (1998) 
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Application of Spiro T. Agnew, Vice President of the United States (D. Md. 1973) 
(No. 73-965) (‘‘SG Brief’’). In so arguing, however, Solicitor General Bork was 
careful to explain that the President, unlike the Vice President, could not constitu- 
tionally be subject to such criminal process while in office. 

In this memorandum, we conclude that the determinations made by the Depart- 
ment in 1973, both in the OLC memorandum and in the Solicitor General’s brief, 
remain sound and that subsequent developments in the law validate both the 
analytical framework applied and the conclusions reached at that time. In Part 
I, we describe in some detail the Department’s 1973 analysis and conclusions. 
In Part H, we examine more recent Supreme Court case law and conclude that 
it comports with the Department’s 1973 conclusions.? 


I. 


A. 


The 1973 OLC memorandum comprehensively reviewed various arguments both 
for and against the recognition of a sitting President’s immunity from indictment 
and criminal prosecution. What follows is a synopsis of the memorandum’s anal- 
ysis leading to its conclusion that the indictment or criminal prosecution of a sit- 
ting President would be unconstitutional because it would impermissibly interfere 
with the President’s ability to carry out his constitutionally assigned functions 
and thus would be inconsistent with the constitutional structure. 


The OLC memorandum began by considering whether the plain terms of the 
Impeachment Judgment Clause prohibit the institution of criminal proceedings 
against any officer subject to that Clause prior to that officer’s conviction upon 
impeachment. OLC Memo at 2. The memorandum concluded that the plain terms 
of the Clause do not impose such a general bar to indictment or criminal trial 
prior to impeachment and therefore do not, by themselves, preclude the criminal 
prosecution of a sitting President. /d. at 7.3 


2 [Implicit in the Department's constitutional analysis of this question in 1973 was the assumption that the President 
would oppose an attempt to subject him to indictment or prosecution, We proceed on the same assumption today 
and therefore do not inquire whether it would be constitutional to indict or try the President with his consent. 

The Department’s previous analysis also focused exclusively on federal rather than state prosecution of a sitting 
President. We proceed on this assumption as well, and thus we do not consider any additional constitutional concerns 
that may be implicated by state cnminal prosecution of a sitting President. See Clinton v Jones, 520 US 681, 
691 (1997) (noting that a state cnminal prosecution of a situng President would raise ‘‘federalism and comity”’ 
concerns rather than separation of powers concerns) 

3In a memorandum prepared earlier this year, we concluded that neither the Impeachment Judgment Clause nor 
any other provision of the Constitution precludes the prosecution of a former President who, while still in office, 
was impeached by the House of Representatives but acquitted by the Senate See Whether a Former President May 

Continued 
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Opinions of the Office of Legal Counsel in Volume 24 


The Impeachment Judgment Clause provides: 


Judgment in Cases of Impeachment shall not extend further than 
to removal from Office, and disqualification to hold and enjoy any 
Office of honor, Trust or Profit under the United States: but the 
Party convicted shall nevertheless be liable and subject to Indict- 
ment, Trial, Judgment and Punishment, according to Law. 


U.S. Const. art. I, §3, cl. 7. The textual argument that the criminal prosecution 
of a person subject to removal by impeachment may not precede conviction by 
the Senate arises from the reference to the ‘‘Party convicted’’ being liable for 
“‘Indictment, Trial, Judgment and Punishment.’’ This textual argument draws sup- 
port from Alexander Hamilton’s discussion of this Clause in The Federalist Nos. 
65, 69, and 77, in which he explained that an offender would still be liable to 
criminal prosecution in the ordinary course of the law after removal by way of 
impeachment. OLC Memo at 2.4 

The OLC memorandum explained, however, that the use of the term ‘‘neverthe- 
less’? cast doubt on the argument that the Impeachment Judgment Clause con- 
stitutes a bar to the prosecution of a person subject to impeachment prior to the 
termination of impeachment proceedings. /d. at 3. ‘‘Nevertheless’’ indicates that 
the Framers intended the Clause to signify only that prior conviction in the Senate 
would not constitute a bar to subsequent prosecution, not that prosecution of a 
person subject to impeachment could occur only after conviction in the Senate. 
Id. ‘‘The purpose of this clause thus is to permit criminal prosecution in spite 
of the prior adjudication by the Senate, i.e., to forestall a double jeopardy argu- 
ment.”’ /d.5 


Be Indicted and Tried for the Same Offenses for Which He Was Impeached by the House and Acquitted by the 
Senate, 24 Op OL.C. 111 (2000) 
4In The Federalist No 69, Hamilton explained: 
The President of the Umted States would be liable to be impeached, tried, and upon conviction . . 
removed from office, and would afterwards be liable to prosecution and pumshment in the ordinary course 
of law. The person of the King of Great Britain is sacred and inviolable: there is no constitutional tnbunal 
to which he is amenable, no punishment to which he can be subjected without involving the crisis of 
a national revolution 
The Federalist No. 69, at 416 (Alexander Hamilton) (Clnton Rossiter ed , 1961) (emphasis added). Simularly, in 
The Federalist No 65, he stated 
the punishment which may be the consequence of conviction upon impeachment 1s not to terminate the 
chastisement of the offender. After having been sentenced to a perpetual ostracism from the esteem and 
confidence and honors and emoluments of his country, he will sull be liable to prosecution and punishment 
in the ordinary course of law. 
id. at 398-99 (emphasis added). Moreover, in The Federalist No. 77, he maintained that the President 1s ‘‘at all 
umes liable to impeachment, trial, dismussion from office . . . and to the forfeiture of life and estate by subsequent 
prosecution in the common course of law’’ /d. at 464 (emphasis added) In addition, Gouverneur Morris stated 
at the Convenuon that ‘‘[a] conclusive reason for making the Senate instead of the Supreme Court the Judge of 
impeachments, was that the latter was to try the President after the trial of the impeachment.’’ 2 Records of the 
Federal Conventton of 1787, at 500 (Max Farrand ed., 1974). 
5In our recent memorandum explonng in detail the meaning of the Impeachment Judgment Clause, we concluded 
that the relationship between this clause and double jeopardy pmnciples 1s somewhat more complicated than the 
1973 OLC Memo suggests See Whether a Former President May Be Indicted and Tried for the Same Offenses 
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The OLC memorandum further explained that if the text of the Impeachment 
Judgment Clause barred the criminal prosecution of a sitting President, then the 
same text would necessarily bar the prosecution of all other ‘‘civil officers’’ 
during their tenure in office. The constitutional practice since the Founding, how- 
ever, has been to prosecute and even imprison civil officers other than the Presi- 
dent while they were still in office and prior to their impeachment. See, e.g., 
id. at 4-7 (cataloguing cases). In addition, the conclusion that the Impeachment 
Judgment Clause constituted a textual bar to the prosecution of a civil officer 
prior to the termination of impeachment proceedings ‘‘would create serious prac- 
tical difficulties in the administration of the criminal law.’’ /d. at 7. Under such 
an interpretation, a prosecution of a government official could not proceed until 
a court had resolved a variety of complicated threshold constitutional questions: 


These include, first, whether the suspect is or was an officer of 
the United States within the meaning of Article II, section 4 of 
the Constitution, and second, whether the offense is one for which 
he could be impeached. Third, there would arise troublesome cor- 
ollary issues and questions in the field of conspiracies and with 
respect to the limitations of criminal proceedings. 


Id. The memorandum concluded that ‘‘[a]n interpretation of the Constitution 
which injects such complications into criminal proceedings is not likely to be a 
correct one.’’ Id. As a result, the Impeachment Judgment Clause could not itself 
be said to be the basis for a presidential immunity from indictment or criminal 
trial. 


2. 


The OLC memorandum next considered ‘‘whether an immunity of the President 
from criminal proceedings can be justified on other grounds, in particular the 
consideration that the President’s subjection to the jurisdiction of the courts would 
be inconsistent with his position as head of the Executive branch.’” OLC Memo 
at 18. In examining this question, the memorandum first considered the contention 
that the express, limited immunity conferred upon members of Congress by the 
Arrest and Speech or Debate Clauses of Article I, Section 6 of the Constitution 
necessarily precludes the conclusion that the President enjoys a broader, implicit 
immunity from criminal process.© One might contend that the Constitution’s grant 


for Which He Was impeached by the House and Acquitted by the Senate, 24 Op. OLC at 128-30. Nothing in 
our more recent analysis, however, calls into question the 1973 OLC Memo’s conclusions. 
6 Article I, Section 6, Clause | provides 


The Senators and Representatives shall. 1n all Cases, except Treason, Felony and Breach of the Peace, 
be privileged from Arrest dung their Attendance at the Session of their respective Houses, and in going 
Continued 
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of a limited immunity to members of Congress reflects a determination that federal 
officials enjoy no immunity absent a specific textual grant. 

The OLC memorandum determined that this contention was not ‘‘necessarily 
conclusive.’” OLC Memo at 18. ‘‘[I]t could be said with equal validity that Article 
I, sec. 6, clause 1 does not confer any immunity upon the members of Congress, 
but rather limits the complete immunity from judicial proceedings which they 
otherwise would enjoy as members of a branch co-equal with the judiciary.”’ Id. 
Thus, in the absence of a specific textual provision withdrawing it, the President 
would enjoy absolute immunity. In addition, the textual silence regarding the exist- 
ence of a presidential immunity from criminal proceedings may merely reflect 
the fact that it ‘‘may have been too well accepted to need constitutional mention 
(by analogy to the English Crown), and that the innovative provision was the 
specified process of impeachment extending even to the President.’’ Jd. at 19. 
Finally, the historical evidence bearing on whether or not an implicit presidential 
immunity from judicial process was thought to exist at the time of the Founding 
was ultimately ‘‘not conclusive.’’ Zd. at 20. 


3. 


The OLC memorandum next proceeded to consider whether an immunity from 
indictment or criminal prosecution was implicit in the doctrine of separation of 
powers as it then stood. OLC Memo at 20. After reviewing judicial precedents 
and an earlier OLC opinion,’ id. at 21-24, the OLC memorandum concluded that 
‘“‘under our constitutional plan it cannot be said either that the courts have the 
same jurisdiction over the President as if he were an ordinary citizen or that the 
President is absolutely immune from the jurisdiction of the courts in regard to 
any kind of claim.’’ /d. at 24. As a consequence, ‘‘[t]he proper approach is to 
find the proper balance between the normal functions of the courts and the special 
responsibilities and functions of the Presidency.”’ /d. 

The OLC memorandum separated into two parts the determination of the proper 
constitutional balance with regard to the indictment or criminal prosecution of 
a sitting President. First, the memorandum discussed whether any of the consider- 
ations that had lead to the rejection of the contention that impeachment must pre- 
cede criminal proceedings for ordinary civil officers applied differently with 
respect to the President in light of his position as the sole head of an entire branch 
of government. Jd.8 Second, the memorandum considered ‘‘whether criminal pro- 


to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned 
in any other Place 

7See Memorandum from Robert G Dixon, Jr, Assistant Attorney General, Office of Legal Counsel, Re Presi- 
dential Amenability to Judicial Subpoenas (June 25, 1973). 

8 We note that the statements quoted in footnote 4 above from The Federalist Papers and Gouverneur Morns, 
which provide that the President may be prosecuted after having been tned by the Senate, are consistent with the 
conclusion that the President may enjoy an immunity from cnmunal prosecution while in office that other civil 
officers do not The quoted statements are not dispositive of this questron, however, as the OLC memorandum 
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ceedings and execution of potential sentences would improperly interfere with the 
President’s constitutional duties and be inconsistent with his status.’’ /d. 


a. 


The OLC memorandum’s analysis of the first of these questions began with 
a consideration of whether the nature of the defendant’s high office would render 
such a trial ‘‘too political for the judicial process.’” OLC Memo at 24. The memo- 
randum concluded that the argument was, as a general matter, unpersuasive. 
Nothing about the criminal offenses for which a sitting President would be tried 
would appear to render the criminal proceedings ‘‘too political.’’ The only kind 
of offenses that could lead to criminal proceedings against the President would 
be statutory offenses, and ‘‘their very inclusion in the Penal Code is an indication 
of a congressional determination that they can be adjudicated by a judge and 
jury.’’ Id. In addition, there would not appear to be any “‘weighty reason to dif- 
ferentiate between the President and other officeholders’ in regard to the ‘‘polit- 
ical’? nature of such a proceeding “‘unless special separation of powers based 
interests can be articulated with clarity.’ Jd. at 25. 

The memorandum also considered but downplayed the potential concern that 
criminal proceedings against the President would be ‘‘too political’ either because 
“‘the ordinary courts may not be able to cope with powerful men’’ or because 
no fair trial could be provided to the President. Jd. Although the fear that courts 
would be unable to subject powerful officials to criminal process ‘‘arose in Eng- 
land where it presumably was valid in feudal time,’’ ‘‘[i]n the conditions now 
prevailing in the United States, little weight is to be given to it as far as most 
officeholders are concerned.’’ /d. Nor did the memorandum find great weight in 
the contention that the President, by virtue of his position, could not be assured 
a fair criminal proceeding. To be sure, the memorandum continued, it would be 
‘“‘extremely difficult’’ to assure a sitting President a fair trial, id., noting that it 
‘‘might be impossible to impanel a neutral jury.’’ Jd. However, ‘‘there is a serious 
‘fairness’ problem whether the criminal trial precedes or follows impeachment.’’ 
Id. at 26. And ‘‘the latter unfairness is contemplated and accepted in the impeach- 
ment clause itself, thus suggesting that the difficulty in impaneling a neutral jury 
should not be viewed, in itself, an absolute bar to indictment of a public figure.”’ 
Id. 

The OLC memorandum next considered whether, in light of the President’s 
unique powers to supervise executive branch prosecutions and assert executive 


recognized Some statements by subsequent commentators may be read to contemplate cnminal prosecution of incum- 
bent civil officers, including the President See, e g., William Rawle, A View of the Constitution of the United States 
of America 215 (2d ed 1829) (‘‘But the ordinary tribunals, as we shall see, are not precluded, either before or 
after an impeachment, from taking cognizance of the public and official delinquency.’’). There 1s also James Wilson's 
statement in the Pennsylvania ratification debates that ‘‘far from being above the laws, he [the President] 1s amenable 
to them in his pnvate character as a citizen, and in his public character by unpeachment.’’ 2 The Debates in the 
Several State Conventions on the Adoption of the Federal Constitution 480 (Jonathan Elhot ed , 2d ed. 1836). 
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privilege, the constitutional balance generally should favor the conclusion that a 
sitting President may not be subjected to indictment or criminal prosecution. /d. 
at 26. According to this argument, the possession of these powers by the President 
renders the criminal prosecution of a sitting President inconsistent with the con- 
stitutional structure. It was suggested that such powers, which relate so directly 
to the President’s status as a law enforcement officer, are simply incompatible 
with the notion that the President could be made a defendant in a criminal case. 
The memorandum did not reach a definitive conclusion on the weight to be 
accorded the President’s capacity to exercise such powers in calculating the con- 
stitutional balance, although it did suggest that the President’s possession of such 
powers pointed somewhat against the conclusion that the chief executive could 
be subject to indictment or criminal prosecution during his tenure in office. 

In setting forth the competing considerations, the memorandum explained that, 
on the one hand, “‘it could be argued that a President’s status as defendant in 
a criminal case would be repugnant to his office of Chief Executive, which 
includes the power to oversee prosecutions. In other words, just as a person cannot 
be judge in his own case, he cannot be prosecutor and defendant at the same 
time.’’ Jd. This contention ‘‘would lose some of its persuasiveness where, as in 
the Watergate case, the President delegates his prosecutorial functions to the 
Attorney General, who in turn delegates them [by regulation] to a Special Pros- 
ecutor.’’ Jd. At the same time, the status of the Watergate Special Prosecutor 
was somewhat uncertain, as ‘‘none of these delegations is, or legally can be, 
absolute or irrevocable.’’ Jd. The memorandum suggested, therefore, that even 
in the Watergate matter there remained the structural anomaly of the President 
serving as the chief executive and the defendant in a federal prosecution brought 
by the executive branch.9 

The OLC memorandum also considered the degree to which a criminal prosecu- 
tion of a sitting President is incompatible with the notion that the President pos- 
sesses the power to assert executive privilege in criminal cases. The memorandum 
suggested that ‘‘the problem of Executive privilege may create the appearance 
of so serious a conflict of interest as to make it appear improper that the President 
should be a defendant in a criminal case.’’ Jd. ‘‘If the President claims the privi- 
lege he would be accused of suppressing evidence unfavorable to him. If he fails 
to do so the charge would be that by making available evidence favorable to 
him he is prejudicing the ability of future Presidents to claim privilege.’’ Id. Ulti- 


° This particular concern might also ‘‘lose some of its persuasiveness’’ with respect to a prosecution by an inde- 
pendent counsel appointed pursuant to the later-enacted Ethics in Government Act of 1978, 28 U.S.C §§ 49, 591 
et seq, whose status 1s defined by statute rather than by regulation. In Morrison v. Olson, 487 US 654 (1988), 
the Supreme Court rejected the argument that the independent counsel's statutory protection from removal absent 
“‘good cause’’ or some condition substanually impairing the performance of his duties, td. at 663, violates the 
Appointments Clause, U.S Const art. Il, §2. cl. 2, or separation of powers pnnciples more generally, 487 US. 
at 685-96, But since the 1973 OLC memorandum did not place appreciable weight on this argument in determining 
a sitting President’s amenability to criminal prosecution, and since we place no reliance on this argument at all 
im our reconsideration and reaffirmation of the 1973 memorandum’s concluston, see infra part IB, we need not 
further explore Morrison’s relevance to this argument 
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mately, however, the memorandum did not conclude that the identification of the 
possible incompatibility between the exercise of certain executive powers and the 
criminal prosecution of a sitting President sufficed to resolve the constitutional 
question whether a sitting President may be indicted or tried. 


b. 


The OLC memorandum then proceeded to the second part of its constitutional 
analysis, examining whether criminal proceedings against a sitting President 
should be barred by the doctrine of separation of powers because such proceedings 
would ‘‘unduly interfere in a direct or formal sense with the conduct of the Presi- 
dency.’” OLC Memo at 27. It was on this ground that the memorandum ultimately 
concluded that the indictment or criminal prosecution of a sitting President would 
be unconstitutional. 

As an initial matter, the memorandum noted that in the Burr case, see United 
States v. Burr, 25 F. Cas. 187 (C.C. D. Va. 1807) (No. 14,694), President Jefferson 
claimed a privilege to be free from attending court in person. OLC Memo at 
27. Moreover, ‘‘it is generally recognized that high government officials are 
excepted from the duty to attend court in person in order to testify,’’ and ‘‘[tJhis 
privilege would appear to be inconsistent with a criminal prosecution which nec- 
essarily requires the appearance of the defendant for pleas and trial, as a practical 
matter.’’ Id. The memorandum noted, however, that the privilege against personal 
appearance was ‘‘only the general mle.’’ Jd. The memorandum then suggested 
that the existence of such a general privilege was not, by itself, determinative 
of the question whether a sitting President could be made a defendant in a criminal 
proceeding. ‘‘Because a defendant is already personally involved in a criminal 
case (if total immunity be laid aside), it may be questioned whether the normal 
privilege of high officials not to attend court in person applies to criminal pro- 
ceedings in which the official is a defendant.’ Jd. 

Even though the OLC memorandum suggested that the existence of a general 
privilege against personal appearance was not determinative, the memorandum did 
conclude that the necessity of the defendant’s appearance in a criminal trial was 
of great relevance in determining how the proper constitutional balance should 
be struck. By virtue of the necessity of the defendant’s appearance, the institution 
of criminal proceedings against a sitting President ‘‘would interfere with the Presi- 
dent’s unique official duties, most of which cannot be performed by anyone else.”’ 
Id. at 28. Moreover, ‘‘[dJuring the past century the duties of the Presidency. . . 
have become so onerous that a President may not be able fully to discharge the 
powers and duties of his office if he had to defend a criminal prosecution.”’ Id. 
Finally, ‘‘under our constitutional plan as outlined in Article I, sec. 3, only the 
Congress by the formal process of impeachment, and not a court by any process 
should be accorded the power to interrupt the.Presidency or oust an incumbent.”’ 
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Id. The memorandum rejected the argument that such burdens should not be 
thought conclusive because even an impeachment proceeding that did not result 
in conviction might preclude a President from performing his constitutionally 
assigned duties in the course of defending against impeachment. In contrast to 
the risks that would attend a criminal proceeding against a sitting President, ‘‘this 
is a risk expressly contemplated by the Constitution, and is a necessary incident 
of the impeachment process.”’ /d. 


As a consequence of the personal attention that a defendant must, as a practical 
matter, give in defending against a criminal proceeding, the memorandum con- 
cluded that there were particular reasons rooted in separation of powers concerns 
that supported the recognition of an immunity for the President while in office. 
With respect to the physical disabilities alone imposed by criminal prosecution, 
“tin view of the unique aspects of the Office of the President, criminal proceedings 
against a President in office should not go beyond a point where they could result 
in so serious a physical interference with the President’s performance of his offi- 
cial duties that it would amount to an incapacitation.’’ /d. at 29. To be sure, the 
concer that criminal proceedings would render a President physically incapable 
of performing constitutionally assigned functions would not be ‘‘quite as serious 
regarding minor offenses leading to a short trial and a fine.’’ /d. But ‘‘in more 
serious matters, i.e., those which could require the protracted personal involvement 
of the President in trial proceedings, the Presidency would be derailed if the Presi- 
dent were tried prior to removal.’’ Id. 


The OLC memorandum also explained that the ‘‘non-physical yet practical 
interferences, in terms of capacity to govern’’ that would attend criminal pro- 
ceedings against a sitting President must also be considered in the constitutional 
balance of competing institutional interests. Jd. In this regard, the memorandum 
explained that ‘‘the President is the symbolic head of the Nation. To wound him 
by a criminal proceeding is to hamstring the operation of the whole governmental 
apparatus, both in foreign and domestic affairs.’’ Id. at 30. In light of the conclu- 
sion that an adjudication of the President’s criminal culpability would be uniquely 
destabilizing to an entire branch of government, the memorandum suggested that 
“‘special separation of powers based interests can be articulated with clarity’ 
against permitting the ordinary criminal process to proceed. Jd. at 25. By virtue 
of the impact that an adjudication of criminal culpability might have, a criminal 
proceeding against the President is, in some respects, necessarily political in a 
way that criminal proceedings against other civil officers would not be. In this 
respect, it would be ‘‘incongruous’’ for a ‘“‘jury of twelve’? to undertake the 
“unavoidably political’? task of rendering judgment in a criminal proceeding 
against the President. Id. at 30. ‘‘Surely, the House and Senate, via impeachment, 
are more appropriate agencies for such a crucial task, made unavoidably political 
by the nature of the ‘defendant.’ ’’ Jd. The memorandum noted further that ‘‘[t]he 
genius of the jury trial’’ was to provide a forum for ordinary people to pass on 
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“matters generally within the experience or contemplation of ordinary, everyday 
life.’’ Zd. at 31. The memorandum therefore asked whether it would ‘‘be fair to 
such an agency to give it responsibility for an unavoidably political judgment 
in the esoteric realm of the Nation’s top Executive.’’ Jd. 

In accord with this conclusion about the propriety of leaving such matters to 
the impeachment process, the memorandum noted that ‘‘{u]nder our developed 
constitutional order, the presidential election is the only national election, and 
there is no effective substitute for it.’’ /d. at 32. A criminal trial of a sitting Presi- 
dent, however, would confer upon a jury of twelve the power, in effect, to overturn 
this national election. ‘‘The decision to terminate this mandate . . . is more fit- 
tingly handled by the Congress than by a jury, and such congressional power 
is founded in the Constitution.’’ /d. In addition, the impeachment process is better 
suited to the task than is a criminal proceeding because appeals from a criminal 
trial could ‘‘drag out for months.’’ /d. at 31. By contrast, ‘‘[t]he whole country 
is represented at the [impeachment] trial, there is no appeal from the verdict, and 
removal opens the way for placing the political system on a new and more healthy 
foundation.’’ Jd. 


4. 


The OLC memorandum concluded its analysis by addressing ‘‘[a] possibility 
not yet mentioned,’’ which would be ‘‘to indict a sitting President but defer further 
proceedings until he is no longer in office.’” OLC Memo at 29. The memorandum 
stated that ‘‘[f]rom the standpoint of minimizing direct interruption of official 
duties —and setting aside the question of the power to govern— this procedure 
might be a course to be considered.’’ Jd. The memorandum suggested, however, 
that “‘an indictment hanging over the President while he remains in office would 
damage the institution of the Presidency virtually to the same extent as an actual 
conviction.’” Jd. In addition, there would be damage to the executive branch 
“‘flowing from unrefuted charges.’’ Jd. Noting that ‘‘the modern Presidency, under 
whatever party, has had to assume a leadership role undreamed of in the eighteenth 
and early nineteenth centuries,’’ the memorandum stated that ‘‘[t]he spectacle of 
an indicted President still trying to serve as Chief Executive boggles the imagina- 
tion.”’ Id. at 30. 

The memorandum acknowledged that, ‘‘it is arguable that . . . it would be pos- 
sible to indict a President, but defer trial until he was out of office, without in 
the meantime unduly impeding the power to govern, and the symbolism on which 
so much of his real authority rest.’’ /d. at 31. But the memorandum nevertheless 
concluded that 


(gliven the realities of modern politics and mass media, and the 
delicacy of the political relationships which surround the Presidency 
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both foreign and domestic, there would be a Russian roulette aspect 
to the course of indicting the President but postponing trial, hoping 
in the meantime that the power to govern could survive. 


Id. In light of the effect that an indictment would have on the operations of the 
executive branch, ‘‘an impeachment proceeding is the only appropriate way to 
deal with a President while in office.’’ Jd. at 32. 

In reaching this conclusion regarding indictment, the memorandum noted that 
there are ‘‘certain drawbacks,” such as the possibility that the statute of limitations 
might run, thereby resulting in ‘‘a complete hiatus in criminal liability.’’ Jd. As 
the statute of limitations is ultimately within the control of Congress, however, 
the memorandum’s analysis concluded as follows: ‘‘We doubt. . . that this gap 
in the law is sufficient to overcome the arguments against subjecting a President 
to indictment and criminal trial while in office.’’ [d. 


B. 


On October 5, 1973, less than two weeks after OLC issued its memorandum, 
Solicitor General Robert Bork filed a brief in the United States District Court 
for the District of Maryland that addressed the question whether it would be con- 
stitutional to indict or criminally try a sitting President. Then-Vice President 
Agnew had moved to enjoin, principally on constitutional grounds, grand jury 
proceeding against him. See SG Brief at 3. In response to this motion, Solicitor 
General Bork provided the court with a brief that set forth ‘considerations based 
upon the Constitution’s text, history, and rationale which indicate that all civil 
officers of the United States other than the President are amenable to the federal 
criminal process either before or after the conclusion of impeachment pro- 
ceedings.”’ Id.'° 


As had the OLC memorandum, the Solicitor General’s brief began by noting 
that ‘‘[t]he Constitution provides no explicit immunity from criminal sanctions 
for any civil officer.’’ SG Brief at 4. Indeed, the brief noted that the only textual 
grant of immunity for federal officials appears in the Arrest and Speech or Debate 
Clauses of Article I, Section 6. In referring to these clauses, the brief rejected 
the suggestion that the immunities set forth there could be understood to be a 
partial withdrawal from members of Congress of a broader implicit immunity that 
all civil officers, including the President, generally enjoyed; indeed, ‘‘[t]he intent 


10 Unlike the OLC memorandum, the Solicitor General’s brief did not specifically disunguish between indictment 
and other phases of the ‘‘criminal process '’ While explaining that ‘‘the President 1s immune from indictment and 
tnal prior to removal from office,’’ SG Brief at 20, the brief did not specifically opine as to whether the President 
could be indicted as long as further process was postponed until he left office. 
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of the Framers was to the contrary.’’ SG Brief at 5.'! In light of the textual omis- 
sion of any express grant of immunity from criminal process for civil officers 
generally, ‘‘it would require a compelling constitutional argument to erect such 
an immunity for a Vice President.’’ Id. 

In considering whether such a compelling argument could be advanced, the brief 
distinguished the case of the President from that of the Vice President. Although 
the Vice President had suggested that the Impeachment Judgment Clause itself 
demonstrated that ‘‘impeachment must precede indictment’’ for all civil officers, 
the records of the debates of the constitutional convention did not support that 
conclusion. /d. The Solicitor General argued, in accord with the OLC memo- 
randum, that the ‘‘principal operative effect’? of the Impeachment Judgment 
Clause ‘‘is solely the preclusion of pleas of double jeopardy in criminal prosecu- 
tions following convictions upon impeachments.’’ Jd. at 7. In any event, the 
discussion of the Impeachment Judgment Clause in the convention focused almost 
exclusively on the Office of the President, and ‘‘the Framers did not debate the 
question whether impeachment generally must precede indictment.’’ /d. at 6. 

To the extent that the convention did debate the timing of impeachment relative 
to indictment, the brief explained, the convention records ‘‘show that the Framers 
contemplated that this sequence should be mandatory only as to the President.”’ 
Id. Moreover, the remarks contained in those records ‘‘strongly suggest an under- 
standing that the President, as Chief Executive, would not be subject to the ordi- 
nary criminal process.’’ Jd. The Framers’ ‘‘assumption that the President would 
not be subject to criminal process’’ did not, however, rest on a general principle 
applicable to all civil officers. /d. Instead, the assumption was ‘‘based upon the 
crucial nature of his executive powers.’’ /d. As the brief stated: 


The President’s immunity rests not only upon the matters just dis- 
cussed but also upon his unique constitutional position and powers 
. . . . There are substantial reasons, embedded not only in the con- 
stitutional framework but in the exigencies of government, for 
distinguishing in this regard between the President and all lesser 
officers including the Vice President. 


Id. at 7. 
2. 


In explaining why, as an initial matter, the Vice President could be indicted 
and tried while still in office, the brief argued that indictment would not effect 
the de facto removal of that officer. SG Brief at 11. ‘‘[I]t is clear from history 


'IIn this respect, the Solicitor General’s bnef more forcefully rejected this suggestion than did the OLC memo- 
randum, which reasoned that the clauses gave mse ‘‘with equal validity’’ to competing inferences on this point 
See OLC Memo at 18 
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that a criminal indictment, or even trial and conviction, does not, standing alone, 
effect the removal of an impeachable federal officer.’’ Id. at 11-12. The brief 
noted the past constitutional practice of indicting and even convicting federal 
judges during their tenure, as well as the fact that Vice President Aaron Burr 
‘‘was subject to simultaneous indictment in two states while in office, yet he 
continued to exercise his constitutional responsibilities until the expiration of his 
term.’’ Jd. at 12. ‘‘Apparently, neither Burr nor his contemporaries considered 
him constitutionally immune from indictment. Although counsel for the Vice 
President asserted that Burr’s indictments were ‘allowed to die,’ that was merely 
because ‘Burr thought it best not to visit either New York or New Jersey.’”’ 
Id. at 12 n* (citations omitted). The brief therefore determined that ‘‘[{cJertainly 
it is clear that criminal indictment, trial, and even conviction of a Vice President 
would not, ipso facto, cause his removal; subjection of a Vice President to the 
criminal process therefore does not violate the exclusivity of the impeachment 
power as the means of his removal from office.’’ Jd. at 13. 

The brief did conclude, however, that the ‘‘structure of the Constitution’’ pre- 
cluded the indictment of the President. Jd. at 15. In framing the inquiry into 
whether considerations of constitutional structure supported the recognition of an 
immunity from criminal process for certain civil officers, the brief explained that 
the ‘‘Constitution is an intensely practical document and judicial derivation of 
powers and immunities is necessarily based upon consideration of the document’s 
structure and of the practical results of alternative interpretations.’’ /d. As a con- 
sequence, 


[t]he real question underlying the issue of whether indictment of 
any particular civil officer can precede conviction upon impeach- 
ment— and it is constitutional in every sense because it goes to 
the heart of the operation of government—is whether a govern- 
mental function would be seriously impaired if a particular civil 
officer were liable to indictment before being tried on impeachment. 


Id. at 15-16. Given that the constitutional basis for the recognition of a civil offi- 
cer’s immunity from criminal process turned on the resolution of this question, 
the answer ‘‘must necessarily vary with the nature and functions of the office 
involved.’’ Jd. at 16. 

The brief then proceeded to consider the consequences that criminal prosecu- 
tions would have on the performance of the constitutional functions that are the 
responsibility of various civil officers. As a matter of constitutional structure, 
Article III judges should enjoy no constitutional immunity from the criminal 
process because while a ‘‘judge may be hampered in the performance of his duty 
when he is on trial for a felony . . . his personal incapacity in no way threatens 
the ability of the judicial branch to continue to function effectively.’’ Jd. at 16. 
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Similarly, no such immunity should be recognized for members of Congress. The 
limited immunity in the Arrest and Speech or Debate Clauses reflected 


a recognition that, although the functions of the legislature are not 
lightly to be interfered with, the public interest in the expeditious 
and even-handed administration of the criminal law outweighs the 
cost imposed by the incapacity of a single legislator. Such inca- 
pacity does not seriously impair the functioning of Congress. 


Id. at 16-17. 

The brief argued that the same structural considerations that counseled against 
the recognition of an immunity from criminal process for individual judges or 
legislators also counseled against the recognition of such an immunity for the 
Vice President: 


Although the office of the Vice Presidency is of course a high one, 
it is not indispensable to the orderly operation of government. There 
have been many occasions in our history when the nation lacked 
a Vice President, and yet suffered no ill consequences. And, as has 
been discussed above, at least one Vice President successfully ful- 
filled the responsibilities of his office while under indictment in 
two States. 


Id. at 18 (citation omitted). The brief noted that the Vice President had only three 
constitutional functions: to replace the President in certain extraordinary cir- 
cumstances; to make, in certain extraordinary circumstances, a written declaration 
of the President’s inability to discharge the powers and duties of his office; and 
to preside over the Senate and cast the deciding vote in the case of a tie in that 
body. Jd. at 19. None of these ‘‘constitutional functions is substantially impaired 
by [the Vice President’s] liability to the criminal process.’’ Jd. 


3. 


The Solicitor General’s brief explained that recognition of presidential immunity 
from criminal process, in contrast to the vice presidential immunity, was com- 
pelled by a consideration of the constitutional structure. After noting that 
“‘[a]lmost all legal commentators agree . . . that an incumbent President must 
be removed from office through conviction upon an impeachment before being 
subject to the criminal process,’’ SG Brief at 17, the brief repeated its determina- 
tion that the Framers assumed ‘‘that the nation’s Chief Executive, responsible as 
no other single officer is for the affairs of the United States, would not be taken 
from duties that only he can perform unless and until it is determined that he 
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is to be shorn of those duties by the Senate.’ Jd. A proper understanding of the 
constitutional structure reflects this shared assumption; in this regard it is ‘‘note- 
worthy that the President is the only officer of government for whose temporary 
disability the Constitution provides procedure to qualify a replacement.’’ Jd. at 
18. This provision constituted a textual recognition ‘‘that the President is the only 
officer of government for whose temporary disability while in office incapacitates 
an entire branch of government.” Id. 


Finally, the brief noted that the conclusion that the Framers assumed that the 
President would enjoy an immunity from criminal process was supported by other 
considerations of constitutional structure beyond the serious interference with the 
capacity of the executive branch to perform its constitutional functions. The 
‘Framers could not have contemplated prosecution of an incumbent President 
because they vested in him complete power over the execution of the laws, which 
includes, of course, the power to control prosecutions.”’ Jd. at 20. 


C. 


The foregoing review demonstrates that, in 1973, the Department applied a con- 
sistent approach in analyzing the constitutional question whether a sitting President 
may be subject to indictment and criminal prosecution. Both the OLC memo- 
randum and the Solicitor General’s brief recognized that the President is not above 
the law, and that he is ultimately accountable for his misconduct that occurs 
before, during, and after his service to the country. Each also recognized, however, 
that the President occupies a unique position within our constitutional order. 


The Department concluded that neither the text nor the history of the Constitu- 
tion ultimately provided dispositive guidance in determining whether a President 
is amenable to indictment or criminal prosecution while in office. It therefore 
based its analysis on more general considerations of constitutional structure. 
Because of the unique duties and demands of the Presidency, the Department con- 
cluded, a President cannot be called upon to answer the demands of another branch 
of the government in the same manner as can all other individuals. The OLC 
memorandum in particular concluded that the ordinary workings of the criminal 
process would impose burdens upon a sitting President that would directly and 
substantially impede the executive branch from performing its constitutionally 
assigned functions, and the accusation or adjudication of the criminal culpability 
of the nation’s chief executive by either a grand jury returning an indictment or 
a petit jury returning a verdict would have a dramatically destabilizing effect upon 
the ability of a coordinate branch of government to function. The Department 
therefore concluded in both the OLC memorandum and the Solicitor General’s 
brief that, while civil officers generally may be indicted and criminally prosecuted 
during their tenure in office, the constitutional structure permits a sitting President 
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to be subject to criminal process only after he leaves office or is removed there- 
from through the impeachment process. 


II. 


Since the Department set forth its constitutional analysis in 1973, the Supreme 
Court has decided three cases that are relevant to whether a sitting President may 
be subject to indictment or criminal prosecution.!2 United States v. Nixon, 418 
U.S. 683 (1974), addressed whether the President may assert a claim of executive 
privilege in response to a subpoena in a criminal case that seeks records of 
communications between the President and his advisors. Nixon v. Fitzgerald, 457 
U.S. 731 (1982), and Clinton v. Jones, 520 U.S. 681 (1997), both addressed the 
extent to which the President enjoys a constitutional immunity from defending 
against certain types of civil litigation, with Fitzgerald focusing on official mis- 
conduct and Jones focusing primarily on misconduct ‘‘unrelated to any of his 
official duties as President of the United States and, indeed, occurr[ing] before 
he was elected to that office.’’ Id. at 686.!3 

None of these cases directly addresses the questions whether a sitting President 
may be indicted, prosecuted, or imprisoned.'4 We would therefore hesitate before 


12We do not consider either Nixon v Administrator of General Services, 433 U S. 425 (1977), or Morrison v. 
Olson, 487 U.S 654 (1988), to be directly relevant to this question, and thus we do not discuss either of them 
extensively. Nixon v Administrator of General Services involved a suit brought by former President Nixon to enjoin 
enforcement of a federal statute taking custody of and regulating access to his Presidential papers and various tape 
recordings, in part on the ground that the statute violated the separation of powers While the case did analyze 
the separation of powers claim under a halancing test of the sort we embrace here, see imfra text accompanying 
note 17, the holding and reasoning do not shed appreciable light on the question before us 

Morrison v Olson considered and rejected various separauon of powers challenges to the independent counsel 
provisions of the Ethics in Government Act of 1978, which authorized a court-appointed independent counsel to 
investigate and prosecute the President and certain other high-ranking executve branch officials for violauons of 
federal cnmunal laws Morrison focused on whether a particular rype of prosecutor could pursue cnmuinal investiga- 
tions and prosecutions of executive branch officials, in a case involving the crimunal investigation of an inferior 
federal officer The Court accordingly had no occasion to and did not consider whether the Act could constitutionally 
be invoked to support an independent counsel’s indictment of a sitting President. 

'3 The Court noted that Jones’s state law claim for defamation based on statements by ‘‘various persons authonzed 
to speak for the President,’’ 520 US. at 685, ‘‘arguably may involve conduct within the outer perimeter of the 
President’s official responsibilities ’ Jd. at 686 For purposes of this memorandum, we use the phrase ‘‘unofficial 
conduct,”’ as did the Court, see id. at 693, to refer to conduct unrelated to the President’s official duties. Compare 
Nixon v. Fitzgerald, 457 U S. at 756 (recognizing ‘‘absolute Presidential immunity from damages lability for acts 
within the ‘outer perimeter’ of his official responsibility’’). 

14 See United States v. Nixon, 418 US. at 687 n2 (expressly reserving the question whether the President can 
constitutionally be named an unindicted co-conspirator). See also Jones v. Clinton, 36 F Supp 2d 1118, 1134 n.22 
(ED Ark 1999) (‘‘[T]he question of whether a President can be held in cnmuinal contempt of court and subjected 
to cnmuinal penalties raises constitutional issues not addressed by the Supreme Court in the Jones case.’’) As a 
matter of constitutional practice, it remains the case today that no President has ever so much as testified, or been 
ordered to testify, in open court, let alone been subject to criminal proceedings as a defendant. Clinton v. Jones, 
520 U.S at 692 n 14. 

In the reply bnef for the United States in United States v Nixon, in response to President Nixon's argument 
that a sittng President was constitutionally immune from indictment and therefore 1mmune from being named an 
unindicted co-conspirator by a grand jury, Watergate Special Prosecutor Leon Jaworski argued that it was not settled 
as a matter of constitutional law whether a situng President could be subyect to indictment. See Reply Bnef for 
the United States, United States v. Nixon, 418 US. 683 (1974) (No 73-1766). He therefore argued that the Court 

Continued 
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concluding that judicial statements made in the context of these distinct constitu- 
tional disputes would suffice to undermine the Department’s previous resolution 
of the precise constitutional question addressed here. In any event, however, we 
conclude that these precedents are largely consistent with the Department’s 1973 
determinations that (1) the proper doctrinal analysis requires a balancing between 
the responsibilities of the President as the sole head of the executive branch 
against the important governmental purposes supporting the indictment and 
criminal prosecution of a sitting President; and (2) the proper balance supports 
recognition of a temporary immunity from such criminal process while the Presi- 
dent remains in office. Indeed, United States v. Nixon and Nixon v. Fitzgerald 
recognized and embraced the same type of constitutional balancing test anticipated 
in this Office’s 1973 memorandum. Clinton v. Jones, which held that the President 
is not immune from at least certain judicial proceedings while in office, even 
if those proceedings may prove somewhat burdensome, does not change our 
conclusion in 1973 and again today that a sitting President cannot constitutionally 
be indicted or tried. 


In United States v. Nixon, the Court considered a motion by President Nixon 
to quash a third-party subpoena duces tecum directing the President to produce 
certain tape recordings and documents concerning his conversations with aides 
and advisers. 418 U.S. at 686. The Court concluded that the subpoena, which 
had been issued upon motion by the Watergate Special Prosecutor in connection 


should not rely on the assumption that a situng President 1s immune from indictment in resolving the distinct question 
whether the President could be named an unindicted co-conspirator In so arguing, the Special Prosecutor reyected 
the President’s contention that either the histoncal evidence of the intent of the Framers or the plain terms of the 
Impeachment Judgment Clause foreclosed the indictment of a sitting President as a constitutional matter See id. 
at 24 (‘‘nothing in the text of the Constitution or im its history . imposes any bar to indictment of an incumbent 
President’), id at 29 (‘‘{T]he simple fact is that the Framers never confronted the issue at all’’) The Special 
Prosecutor then argued, as the Department itself had concluded, that ‘‘[p]mmary support for such a prohibition must 
be found, if at all, in considerations of consututional and public policy including competing factors such as the 
nature and role of the Presidency in our constitutional system, the importance of the administration of criminal 
Justice, and the principle that under our system no person, no matter what his station, is above the law.’’ /d. at 
24-25. The Special Prosecutor explained that the contention that the President should be immune from indictment 
because the functioning of the executive branch depends upon a President unburdened by defending against criminal 
charges ‘‘1s a weighty argument and it 1s entitled to great respect.’’ /d. at 31. He noted, however, that ‘‘our constitu- 
tional system has shown itself to be remarkably resilient’’ and that ‘‘there are very serious implications to the Presi- 
dent’s position that he has absolute immunity from criminal indictment.”’ Jd at 32 In particular, the Special Pros- 
ecutor argued that to the extent some criminal offenses are not impeachable, the recognition of an absolute immunity 
from indictment would mean that ‘‘the Constitution has left a lacuna of potentially serious dimensions’ /d. at 
34, The Special Prosecutor ultimately concluded that ‘‘[w]hether these factors compel a conclusion that as a matter 
of constituuonal interpretation a sitting President cannot be indicted for violations of federal criminal laws is an 
issue about which, at best, there 1s presently considerable doubt.’’ /d. at 25. He explained further that the resolution 
of this question was not necessary to the decision in Nixon, because the Court confronted only the question whether 
the President could be named an unindicted co-conspirator— an event that ‘‘cannot be regarded as equally burden- 
some.”” /d at 20. 
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with the criminal prosecution of persons other than the President, satisfied the 
standards of Rule 17(c) of Federal Rules of Criminal Procedure.'5 The Court 
therefore proceeded to consider the claim ‘‘that the subpoena should be quashed 
because it demands ‘confidential conversations between a President and his close 
advisors that it would be inconsistent with the public interest to produce.’ ’’ [d. 
at 703 (citation omitted). 

In assessing the President’s constitutional claim of privilege, the Court first 
considered the relevant evidence of the Framers’ intent and found that it supported 
the President’s assertion of a constitutional interest in confidentiality. Jd. at 705 
n.15. The Court also rejected the suggestion that the textual omission of a presi- 
dential privilege akin to the congressional privilege set forth in the Arrest and 
Speech or Debate Clauses was ‘‘dispositive’’ of the President’s claim. /d. at 705 
n.16. Considering the privilege claim in light of the constitutional structure as 
a whole, the Court concluded that, 


[w]hatever the nature of the privilege of confidentiality of Presi- 
dential communications in the exercise of Art. Il powers, the privi- 
lege can be said to derive from the supremacy of each branch 
within its own assigned area of constitutional duties. Certain powers 
and privileges flow from the nature of enumerated powers; the 
protection of the confidentiality of Presidential communications has 
similar constitutional underpinnings. 


Id. at 705-06 (footnote omitted). Such a privilege must be recognized, the Court 
said, in light of ‘‘the importance of . . . confidentiality of Presidential commu- 
nications in performance of the President’s responsibilities.”’ /d. at 711. The 
interest in the confidentiality of Presidential communications was ‘‘weighty indeed 
and entitled to great respect.’’ Jd. at 712. 

The Court next considered the extent to which that interest would be impaired 
by presidential compliance with a subpoena. The Court concluded that it was quite 
unlikely that the failure to recognize an absolute privilege for confidential presi- 
dential communications against criminal trial subpoenas would, in practical con- 
sequence, undermine the constitutional interest in the confidentiality of such 
communications. ‘‘{W]Je cannot conclude that advisers will be moved to temper 


'S In response to an earlier subpoena, President Nixon had asserted that, as a constitutional matter, he was absolutely 
immune from judicial process while in office The United States Court of Appeals for the District of Columbia 
Circuit reyected that contention, See Nixon v Strica, 487 F 2d 700 (DC. Cir. 1973). The DC. Circuit explained 
that the Prestdent’s constitutional position could not be maintained in light of Unued States v Burr, 25 F Cas 
187 (C.C.D Va 1807) (No 14,694), and it rejected the contention that the Supreme Court’s decision in Mississippt 
v Johnson, 71 U.S. (4 Wall.) 475 (1866), was to the contrary 487 F.2d at 708-12 We note that the Department’s 
1973 analysis did not depend upon a broad contention that the President 1s rmmune from all judicial process while 
in office Indeed, the OLC memorandum specifically cast doubt upon such a contention and explained that even 
Attorney General Stanbery had not made such a broad argument in Mississippi v Johnson See OLC Memo at 
23 (‘Attorney General Stanbery’s reasoning 1s presumably limited to the power of the courts to review official 
action of the President ’’) 
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the candor of their remarks by the infrequent occasions of disclosure because of 
the possibility that such conversations will be called for in the context of a 
criminal prosecution.’’ Id. Finally, the Court balanced against the President’s 
interest in maintaining the confidentiality of his communications ‘‘[t]he impedi- 
ment that an absolute, unqualified privilege would place in the way of the primary 
constitutional duty of the Judicial Branch to do justice in criminal prosecutions.”’ 
Id. at 707. The Court predicated its conclusion on the determination that ‘‘[t]he 
need to develop all relevant facts in the adversary system is both fundamental 
and comprehensive. The ends of criminal justice would be defeated if judgments 
were to be founded on a partial or speculative presentation of the facts.’’ Id. at 
709. 

The assessment of these competing interests led the Court to conclude that ‘‘the 
legitimate needs of the judicial process may outweigh Presidential privilege,’’ id. 
at 707, and it therefore determined that it was ‘‘necessary to resolve those com- 
peting interests in a manner that preserves the essential functions of each branch.”’ 
Id. Here, the Court weighed the President’s constitutional interest in confiden- 
tiality, see id. at 707-08, against the nation’s “‘historic commitment to the rule 
of law,’’ id. at 708, and the requirement of ‘‘the fair administration of criminal 
justice.’’ Zd. at 713. The Court ultimately concluded that the President’s general- 
ized interest in confidentiality did not suffice to justify a privilege from all 
criminal subpoenas, although it noted that a different analysis might apply to a 
privilege based on national security interests. Jd. at 706. 


2. 


In Nixon v. Fitzgerald, the Supreme Court considered a claim by former Presi- 
dent Nixon that he enjoyed an absolute immunity from a former government 
employee’s suit for damages for President Nixon’s allegedly unlawful official con- 
duct while in office. The Court endorsed a rule of absolute immunity, concluding 
that such immunity is ‘‘a functionally mandated incident of the President’s unique 
office, rooted in the constitutional tradition of the separation of powers and sup- 
ported by our history.’’ 457 U.S. at 749. 

The Court reviewed various statements by the Framers and early commentators, 
finding them consistent with the conclusion that the Constitution was adopted on 
the assumption that the President would enjoy an immunity from damages liability 
for his official actions. Id. at 749, 751 n.31. The Court once again rejected the 
contention that the textual grant of a privilege to members of Congress in Article 
I, Section 6 precluded the recognition of an implicit privilege on behalf of the 
President. See id. at 7501.31. 

But as in United States v. Nixon, the Court found that “‘the most compelling 
arguments arise from the Constitution’s separation of powers and the Judiciary’s 
historic understanding of that doctrine,’ /d. at 752 n.31. It emphasized that ‘‘[t]he 
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President occupies a unique position in the constitutional scheme . . . as the chief 
constitutional officer of the Executive Branch.’’ Jd. at 749-50. Although other 
government officials enjoy only qualified immunity from civil liability for their 
official actions, ‘‘{b]ecause of the singular importance of the President’s duties, 
diversion of his energies by concern with private lawsuits would raise unique risks 
to the effective functioning of government.’’ /d. at 751. Such lawsuits would be 
likely to occur in considerable numbers since the ‘‘President must concern himself 
with matters likely to ‘arouse the most intense feelings.’’’ Jd. at 752. Yet, the 
Court noted, ‘‘it is in precisely such cases that there exists the greatest public 
interest in providing an official ‘the maximum ability to deal fearlessly and impar- 
tially’ with the duties of his office.’’ /d. (citations omitted). The Court emphasized 
that the ‘‘visibility’’ of the President’s office would make him ‘‘an easily identifi- 
able target for suits for civil damages,’’ and that ‘‘[c]ognizance of this personal 
vulnerability frequently could distract a President from his public duties, to the 
detriment of not only the President and his office but also the Nation that the 
Presidency was designed to serve.’’ Jd. at 753. 


The Court next examined whether the constitutional interest in presidential 
immunity from civil damages arising from the performance of official duties was 
outweighed by the governmental interest in providing a forum for the resolution 
of damages actions generally, and actions challenging the legality of official presi- 
dential conduct in particular. The Court concluded that it was appropriate to con- 
sider the ‘‘President’s constitutional responsibilities and status as factors coun- 
seling judicial deference and restraint.’’ Id. at 753. As the Court explained, 


[i]t is settled law that the separation-of-powers doctrine does not 
bar every exercise of jurisdiction over the President of the United 
States. But our cases also have established that a court, before exer- 
cising jurisdiction, must balance the constitutional weight of the 
interest to be served against the dangers of intrusion on the 
authority and functions of the Executive Branch. 


Id. at 753-54 (citations omitted). In performing this balancing, the Court noted 
that recognition of a presidential immunity from such suits ‘‘will not leave the 
Nation without sufficient protection against misconduct on the part of the Chief 
Executive,’ in light of other mechanisms creating ‘‘incentives to avoid mis- 
conduct’ (including impeachment). /d. at 757. The Court concluded that the con- 
stitutional interest in ensuring the President’s ability to perform his constitutional 
functions outweighed the competing interest in permitting civil actions for unlaw- 
ful official conduct to proceed. 
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In Clinton v. Jones, the Court declined to extend the immunity recognized in 
Fitzgerald to civil suits challenging the legality of a President’s unofficial conduct. 
In that case, the plaintiff sought to recover compensatory and punitive damages 
for alleged misconduct by President Clinton occurring before he took federal 
office. The district court denied the President’s motion to dismiss based on a con- 
stitutional claim of temporary immunity and held that discovery should go for- 
ward, but granted a stay of the trial until after the President left office. The court 
of appeals vacated the order staying the trial, while affirming the denial of the 
immunity-based motion to dismiss. The Supreme Court affirmed, permitting the 
civil proceedings to go forward against the President while he still held office. 

In considering the President’s claim of a temporary immunity from suit, the 
Court first distinguished Nixon v. Fitzgerald, maintaining that ‘‘[t]he principal 
rationale for affording certain public servants immunity from suits for money dam- 
ages arising out of their official acts is inapplicable to unofficial conduct.’’ Clinton 
v. Jones, 520 U.S. at 692-93. The point of immunity for official conduct, the 
Court explained, is to ‘‘enabl[e] such officials to perform their designated func- 
tions effectively without fear that a particular decision may give rise to personal 
liability.’’ /d. at 693. But ‘‘[t]his reasoning provides no support for an immunity 
for unofficial conduct.’’ Id. at 694. Acknowledging Fitzgerald’s additional concern 
that ‘‘ ‘[bJecause of the singular importance of the President’s duties, diversion 
of his energies by concern with private lawsuits would raise unique risks to the 
effective functioning of government,’’’ the Court treated this prior statement as 
dictum because ‘‘[i]n context . . . it is clear that our dominant concern’’ had 
been the chilling effect that liability for official conduct would impose on the 
President’s performance of his official duties. Jd. at 694 n.19 (quoting Nixon v. 
Fitzgerald, 457 U.S. at 751). 

After determining that the historical evidence of the Framers’ understanding 
of presidential immunity was either ambiguous or conflicting and thus could not 
by itself support the extension of presidential immunity to unofficial conduct, see 
id. at 695-97, the Court considered the President’s argument that the “‘text and 
structure’ of the Constitution supported his claim to a temporary immunity. The 
Court accepted his contention that ‘‘the doctrine of separation of powers places 
limits on the authority of the Federal Judiciary to interfere with the Executive 
Branch,”’ id. at 697-98, and conceded that the powers and obligations conferred 
upon a single President suggest that he occupies a ‘‘ ‘unique position in the con- 
stitutional scheme.’’’ Id. at 698 (quoting Nixon v. Fitzgerald, 457 U.S. at 749). 
But “‘[ijt does not follow . . . that separation-of-powers principles would be vio- 
lated by allowing this action to proceed.’’ Id. at 699. 

Rather than claiming that allowing the civil suit would either aggrandize judicial 
power or narrow any constitutionally defined executive powers, the President 
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argued that, as an inevitable result of the litigation, ‘‘burdens will be placed on 
the President that will hamper the performance of his official duties,’’ id. at 701, 
both in the Jones case and others that might follow. The Court first rejected the 
factual premise of the President’s claim, asserting that the President’s ‘‘predictive 
judgment finds little support in either history or the relatively narrow compass 
of the issues raised in this particular case.’’ /d. at 702. ‘‘As for the case at hand,”’ 
the Court continued, ‘‘if properly managed by the District Court, it appears to 
us highly unlikely to occupy any substantial amount of petitioner’s time.’’ Id. 
The Court emphasized at the outset that it was not ‘‘confront[ing] the question 
whether a court may compel the attendance of the President at any specific time 
or place,’” id. at 691, and it ‘‘assume[d] that the testimony of the President, both 
for discovery and for use at trial, may be taken at the White House at a time 
that will accommodate his busy schedule, and that, if a trial is held, there would 
be no necessity for the President to attend in person.’’ Jd. at 691-92. 

Moreover, the Court explained, ‘‘even quite burdensome interactions’’ between 
the judicial and executive branches do not ‘‘necessarily rise to the level of con- 
stitutionally forbidden impairment of the Executive’s ability to perform its con- 
stitutionally mandated functions.’’ Id.; see also id. at 703 (‘‘that a federal court’s 
exercise of its traditional Article III jurisdiction may significantly burden the time 
and attention of the Chief Executive is not sufficient to establish a violation of 
the Constitution’). Noting that courts frequently adjudicate civil suits challenging 
the legality of official presidential actions, the Court also observed that courts 
occasionally have ordered Presidents to provide testimony and documents or other 
materials. Id. at 703-05 (citing United States v. Nixon as an example). By 
comparison, the Court asserted, ‘‘[t]he burden on the President’s time and energy 
that is a mere byproduct of [the power to determine the legality of his unofficial 
conduct through civil litigation] surely cannot be considered as onerous as the 
direct burden imposed by judicial review and the occasional invalidation of his 
official actions.’ Jd. at 705. 

Finally, the Court agreed with the court of appeals that the district court abused 
its discretion by invoking its equitable powers to defer any trial until after the 
President left office, even while allowing discovery to continue apace. The Court 
observed that such a ‘‘lengthy and categorical stay takes no account whatever 
of the respondent’s interest in bringing the case to trial,’’ id. at 707, in particular 
the concern that delay ‘‘would increase the danger of prejudice resulting from 
the loss of evidence, including the inability of witnesses to recall specific facts, 
or the possible death of a party.’ /d. at 707-08. On the other hand, continued 
the Court, assuming careful trial management, ‘‘there is no reason to assume that 
the district courts will be either unable to accommodate the President’s [sched- 
uling] needs or unfaithful to the tradition— especially in matters involving 
national security —of giving ‘the utmost deference to Presidential responsibil- 
ities.”’’ Id. at 709 (quoting United States v. Nixon, 418 U.S. at 710-11). On this 
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basis, the Court determined that a stay of any trial pending the President’s leaving 
office was not supported by equitable principles.'© 


B. 


We believe that these precedents, United States v. Nixon, Nixon v. Fitzgerald, 
and Clinton v. Jones, are consistent with the Department’s analysis and conclusion 
in 1973. The cases embrace the methodology, applied in the OLC memorandum, 
of constitutional balancing. That is, they balance the constitutional interests under- 
lying a claim of presidential immunity against the governmental interests in 
rejecting that immunity. And, notwithstanding Clinton’s conclusion that civil 
litigation regarding the President’s unofficial conduct would not unduly interfere 
with his ability to perform his constitutionally assigned functions, we believe that 
Clinton and the other cases do not undermine our earlier conclusion that the bur- 
dens of criminal litigation would be so intrusive as to violate the separation of 
powers. 


The balancing analysis relied on in the 1973 OLC memorandum has since been 
adopted as the appropriate mode of analysis by the Court. In 1996, this Office 
summarized the principles of analysis for resolving separation of powers issues 
found in the Court’s recent cases. See The Constitutional Separation of Powers 
Between the President and Congress, 20 Op. O.L.C. 124, 133-35 (1996). As noted 
there, ‘‘ ‘the proper inquiry focuses on the extent to which [a challenged act] pre- 


'6QOne final recent precedent ments bnef mention. the federal distnct court’s decision to hold President Clinton 
in civil contempt for statements made in the course of a deposition taken in the Jones case and to order him to 
pay expenses (including attorneys’ fees) to the plainuff and costs to the court. See Jones v. Clinton, 36 F Supp 
2d 1118 (E.D. Ark 1999) This decision was not appealed, and for purposes of our analysis here we assume arguendo 
that it 1s correct But a court order citing a sitting President for civil contempt does not support the proposition 
that a sitting President can be subject even to criminal contempt sanctions, let alone indictment and criminal prosecu- 
tion. Civil contempt differs from criminal contempt because the former 1s designed to ensure compliance with court 
orders or to remedy harms inflicted upon another litigant, while cnmunal contempt 1s intended to punish the commis- 
sion of a public wrong See United Mine Workers v Bagwell, 512 U.S 821, 826-30 (1994) A civil contempt 
proceeding 1s thus not likely to be either as consuming of the defendant’s time or as detrmental to the defendant’s 
public standing as a criminal contempt proceeding; that 1s particularly true when the civil contempt sanction takes 
the form of an award of costs to the court or other litigant. Significantly, the distnct court that imposed the contempt 
citation emphasized the narrow scope of its decision. See Jones, 36 F Supp. 2d at 1125 (explaining that ‘‘the Court 
recognizes that significant constitutional issues would anse were this Court to impose sancuons against the President 
that impaired his decision-making or otherwise impaired him in the performance of his official duues,’’ and empha- 
sizing that ‘‘{n]o such sanction will be imposed’*) The court further noted that, while ‘‘the power [upheld by 
the Supreme Court in Clinton v. Jones) to determine the legality of the President’s unofficial conduct includes with 
it the power to issue civil contempt citations and impose sanctions for his unofficial conduct which abuses the 
judicial process,’’ id , the Supreme Court’s decision did not imply the existence of any authonty to impose cnminal 
sanctions on the President, rd. at 1134 n.22 (‘‘the question of whether a President can be held in criminal contempt 
of court and subjected to criminal penalties raises constitutional issues not addressed by the Supreme Court in the 
Jones case’’) For these reasons, this distnct court decision does not affect our analysis of the soundness of the 
Department’s 1973 conclusion that it would be unconstitutional to indict or prosecute a President while he remains 
in office 
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vents the Executive Branch from accomplishing its constitutionally assigned func- 
tions.’ ’’ Id. at 133 (quoting Administrator of General Services, 433 U.S. at 443). 
The inquiry is complex, because even where the acts of another branch would 
interfere with the executive’s ‘‘accomplishing its functions,’’ this ‘‘would not lead 
inexorably to’’ invalidation; rather, the Court ‘‘would proceed to ‘determine 
whether that impact is justified by an overriding need to promote’ ’’ legitimate 
governmental objectives. Jd. (quoting Administrator of General Services, 433 U.S. 
at 443). 


These inquiries formed the basis for the Court’s analysis in United States v. 
Nixon, where the Court employed a balancing test to preserve the opposing 
interests of the executive and judicial branches with respect to the President’s 
claim of privilege over confidential communications. The Court’s resort to a bal- 
ancing test was quite explicit. See e.g., 418 U.S. at 711-12 (‘‘In this case we 
must weigh the importance of the general privilege of confidentiality of Presi- 
dential communications in the performance of the President’s responsibilities 
against the inroads of such a privilege on the fair administration of criminal jus- 
tice.’’). In Nixon v. Fitzgerald, the Court’s recognition of an absolute presidential 
immunity from civil suits for damages concerning official conduct also reflected 
a balance of competing interests. As the Court explained, ‘‘{i]t is settled law that 
the separation-of-powers doctrine does not bar every exercise of jurisdiction over 
the President of the United States. But our cases also have established that a court, 
before exercising jurisdiction, must balance the constitutional weight of the interest 
to be served against the dangers of intrusion on the authority and functions of 
the Executive Branch.’’ 457 U.S. at 753-54. And in Clinton v. Jones, the Court 
again acknowledged that ‘‘ ‘fe]ven when a branch does not arrogate power to itself 
. . . the separation-of-powers doctrine requires that a branch not impair another 
in the performance of its constitutional duties.’ ’’ 520 U.S. at 701 (quoting Loving 
v. United States, 517 U.S. 748, 757 (1996)).!7 


We now explain why, in light of the post-1973 cases, we agree with the 1973 
conclusions that indicting and prosecuting a sitting President would ‘‘prevent the 
executive from accomplishing its constitutional functions’ and that this impact 
cannot ‘‘be justified by an overriding need’’ to promote countervailing and legiti- 
mate government objectives. 


‘7 Although the Court in Clinton v Jones did not explicitly use the language of ‘‘balancing’’ to weigh the Presi- 
dent's interests against those of the civil litigant, the Court did assess both what it saw as the rather minor disruption 
to the President’s office from defending against such civil actions as well as the imterests in the private litigant 
in avoiding delay in adjudication See id. at 707-08 In any event, the Court may not have explicitly invoked the 
second part of the analysis (weighing the intrusions on the executive branch against the legitimate governmental 
interests opposed to immunity), because it found the burdens of civil lingation insufficiently weighty to warrant 
an extended inquiry. See Administrator of General Services, 433 U.S at 443 (emphasis added) (explaining that 
when there 1s a potential for disruption of presidental authonty, ‘‘the proper inquiry focuses on the extent to which 
it prevents the Executive Branch from accomplishing its constitutionally assigned functions Only where the 
potential for disruption 1s present must we then determine whether that impact is yustified by an overriding need 
to promote objectives within the constitutional authority of Congress.’ ), cited with approval in Clinton v Jones, 
520 U.S. at 701 
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Three types of burdens merit consideration: (a) the actual imposition of a 
criminal] sentence of incarceration, which would make it physically impossible 
for the President to carry out his duties; (b) the public stigma and opprobrium 
occasioned by the initiation of criminal proceedings, which could compromise the 
President’s ability to fulfill his constitutionally contemplated leadership role with 
respect to foreign and domestic affairs; and (c) the mental and physical burdens 
of assisting in the preparation of a defense for the various stages of the criminal 
proceedings, which might severely hamper the President’s performance of his offi- 
cial duties. In assessing the significance of these burdens, two features of our 
constitutional system must be kept in mind. 

First, the Constitution specifies a mechanism for accusing a sitting President 
of wrongdoing and removing him from office. See U.S. Const. art. II, §4 (pro- 
viding for impeachment by the House, and removal from office upon conviction 
in the Senate, of sitting Presidents found guilty of ‘‘Treason, Bribery or other 
high ‘Crimes and Misdemeanors’’). While the impeachment process might also, 
of course, hinder the President’s performance of his duties, the process may be 
initiated and maintained only by politically accountable legislative officials. 
Supplementing this constitutionally prescribed process by permitting the indict- 
ment and criminal prosecution of a sitting president would place into the hands 
of a single prosecutor and grand jury the practical power to interfere with the 
ability of a popularly elected President to carry out his constitutional functions. 

Second, ‘‘[t}he President occupies a unique position in the constitutional 
scheme.” Fitzgerald, 457 U.S. at 749. As the court explained, ‘‘Article II, §1 
of the Constitution provides that ‘[t]he executive Power shall be vested in a Presi- 
dent of the United States... .” This grant of authority establishes the President 
as the chief constitutional officer of the Executive branch, entrusted with super- 
visory and policy responsibilities of utmost discretion and sensitivity.’’ /d. at 749- 
50. In addition to the grant of executive power, other provisions of Article II 
make clear the broad scope and important nature of the powers entrusted to the 
President. The President is charged to ‘‘take Care that the Laws be faithfully 
executed.’”? See U.S. Const. art. II, §3. He and the Vice President are the only 
officials elected by the entire nation. See id. art. II, §1. He is the sole official 
for whose temporary disability the Constitution expressly provides procedures to 
remedy. See id. art. II, § 1, cl. 6; id. amend. XXV. He is the Commander in Chief 
of the Army and the Navy. See id. art. II, §2, cl. 2. He has the power to grant 
reprieves and pardons for offenses against the United States. See id. He has the 
power to negotiate treaties and to receive Ambassadors and other public ministers. 
See id. art. II, §2, cl. 2. He is the sole representative to foreign nations. He 
appoints all of the ‘‘Judges of the supreme Court’’ and the principal officers of 
the government. See id. art. II, §2, cl. 2. He is the only constitutional officer 


246 


A Sunng President's Amenability to Indictment and Criminal Prosecution 


empowered to require opinions from the heads of departments, see id. art. II, § 2, 
cl. 1, and to recommend legislation to the Congress. See id. art. II, §3. And he 
exercises a constitutional role in the enactment of legislation through the presen- 
tation requirement and veto power. See id. art. I, § 7, cls. 2, 3. 

Moreover, the practical demands on the individual who occupies the Office of 
the President, particularly in the modern era, are enormous. President Washington 
wrote that ‘“‘[t]he duties of my Office * * * at all times * * * require an 
unremitting attention,’’ Brief for the United States as Amicus Curiae in Support 
of the Petitioner at 11, Clinton v. Jones, 520 U.S. 681 (1997) (No. 95-1853) 
(quoting Arthur B. Tourtellot, The Presidents on the Presidency 348 (1964)). In 
the two centuries since the Washington Administration, the demands of govern- 
ment, and thus of the President’s duties, have grown exponentially. In the words 
of Justice Jackson, ‘‘[i]n drama, magnitude and finality [the President’s] decisions 
so far overshadow any others that almost alone he fills the public eye and ear.’’ 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653 (1952) (Jackson, 
J., concurring). In times of peace or war, prosperity or economic crisis, and tran- 
quility or unrest, the President plays an unparalleled role in the execution of the 
laws, the conduct of foreign relations, and the defense of the Nation. As Justice 
Breyer explained in his opinion concurring in the judgment in Clinton v. Jones: 


The Constitution states that the ‘‘executive Power shall be vested 
in a President.’’ Art. II, § 1. This constitutional delegation means 
that a sitting President is unusually busy, that his activities have 
an unusually important impact upon the lives of others, and that 
his conduct embodies an authority bestowed by the entire American 
electorate. . . . [The Founders] sought to encourage energetic, vig- 
orous, decisive, and speedy execution of the laws by placing in 
the hands of a single, constitutionally indispensable, individual the 
ultimate authority that, in respect to the other branches, the Con- 
stitution divides among many. 


520 U.S. at 711-12. The burdens imposed on a sitting President by the initiation 
of criminal proceedings (whether for official or unofficial wrongdoing) therefore 
must be assessed in light of the Court’s “‘long recogni[tion of] the ‘unique position 
in the constitutional scheme’ that this office occupies.’’ /d. at 698 (quoting Nixon 
v. Fitzgerald, 457 U.S. at 749). 


a. 


Given the unique powers granted to and obligations imposed upon the President, 
we think it is clear that a sitting President may not constitutionally be imprisoned. 
The physical confinement of the chief executive following a valid conviction 
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would indisputably preclude the executive branch from performing its constitu- 
tionally assigned functions. As Joseph Story wrote: 


There are. . . incidental powers, belonging to the executive depart- 
ment, which are necessarily implied from the nature of the func- 
tions, which are confided to it. Among these, must necessarily be 
included the power to perform them, without any obstruction or 
impediment whatsoever. The president cannot, therefore, be liable 
to arrest, imprisonment, or detention, while he is in the discharge 
of the duties of his office. . 


3 Joseph Story, Commentaries on the Constitution of the United States 418-19 
(1st ed. 1833) (quoted in Nixon v. Fitzgerald, 457 U.S. at 749).!8 

To be sure, the Twenty-fifth Amendment provides that either the President him- 
self, or the Vice-President along with a majority of the executive branch’s prin- 
cipal officers or some other congressionally determined body, may declare that 
the President is ‘‘unable to discharge the powers and duties of his office,’’ with 
the result that the Vice President assumes the status and powers of Acting Presi- 
dent. See U.S. Const. amend. XXV, §§3, 4. But it is doubtful in the extreme 
that this Amendment was intended to eliminate or otherwise affect any constitu- 
tional immunities the President enjoyed prior to its enactment. None of the contin- 
gencies discussed by the Framers of the Twenty-fifth Amendment even alluded 
to the possibility of a criminal prosecution of a sitting President.!9 Of course, 
it might be argued that the Twenty-fifth Amendment provides a mechanism to 
ensuring that, if a sitting President were convicted and imprisoned, there could 


18 See also Alexander M. Bickel, The Constitutional Tangle, The New Republic, Oct 6, 1973, at 14, 15 (‘‘In 
the presidency 1s embodied the continuity and indestructubility of the state It is not possible for the government 
to function without a President, and the Constitution contemplates and provides for uninterrupted continuity in that 
office. Obviously the presidency cannot be conducted from jail, nor can it be effectively carned on while an incum- 
bent is defending himself in a criminal mal *’). 

'9The Framers of the Twenty-fifth Amendment were primanly concerned with the possibility that a sitting Presi- 
dent might be unable to discharge his duties due to incapacitation by physical or mental illness See generally 
Hearings on Presidenual Inability Before the Subcomm. on Constitutional Amendments of the Senate Comm on 
the Judiciary, 88th Cong. (1963), Hearings on Presidential Inability and Vacancies in the Office of Vice President 
Before the Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary, 88th Cong. (1964); 
Hearings on Presidennal Inability Before the House Comm on the Judiciary, 89th Cong. (1965), Hearings on Prest- 
dential Inability and Vacancies in the Office of Vice President Before the Subcomm on Constitutional Amendments 
of the Senate Comm. on the Judiciary, 89th Cong. (1965) (‘11965 Senate Hearings’’); Selected Materials on the 
Twenty-Fifth Amendment, S. Doc. No 93-42 (1973) which includes Senate Reports Nos 89-1382 and 89-66 But 
the amendment’s terms ‘‘unable’’ and ‘‘nability’’ were not so narrowly defined, apparently out of a recognition 
that situations of inability might take various forms not neatly falling mto categones of physical or mental illness 
See, e.g, 1965 Senate Hearings at 20 (‘‘(T]he intention of this legislation 1s to deal with any type of inability, 
whether it 1s from traveling from one nation to another, a breakdown of communications, capture by the enemy 
or anything that 1s imaginable. The inability to perform the powers and duties of the office, for any reason 1s inability 
under the terms that we are discussing *’) (statement of Sen Bayh); John D Feerick, The Twenty-fifth Amendment 
197 (1976) (‘‘Although the terms ‘unable’ and ‘inability’ are nowhere defined in either Section 3 or 4 of the Amend- 
ment (or in Article [1), this was not the result of an oversight. Rather, it reflected a judgment that a ngid consttutional 
definition was undesirable, since cases of inability could take various forms not neatly fitting into such a definition.’’). 
Thus, while imprisonment appears not to have been expressly considered by the Framers as a form of inability, 
the language of the Twenty-fifth Amendment might be read broadly enough to encompass such a possibility 
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be a transfer of powers to an Acting President rather than a permanent disabling 
of the executive branch. But the possibility of Vice-Presidential succession 
‘“‘hardly constitutes an argument in favor of allowing other branches to take 
actions that would disable the sitting President.’’ 2° To rationalize the President’s 
imprisonment on the ground that he can be succeeded by an ‘‘Acting’’ replace- 
ment, moreover, is to give insufficient weight to the people’s considered choice 
as to whom they wish to serve as their chief executive, and to the availability 
of a politically accountable process of impeachment and removal from office for 
a President who has engaged in serious criminal misconduct.2' While the execu- 
tive branch would continue to function (albeit after a period of serious dislocation), 
it would still not do so as the people intended, with their elected President at 
the helm.22 Thus, we conclude that the Twenty-fifth Amendment should not be 
understood sub silentio to withdraw a previously established immunity and 
authorize the imprisonment of a sitting President. 


b. 


Putting aside the possibility of criminal confinement during his term in office, 
the severity of the burden imposed upon the President by the stigma arising both 
from the initiation of a criminal prosecution and also from the need to respond 
to such charges through the judicial process would seriously interfere with his 
ability to carry out his constitutionally assigned functions. To be sure, in Clinton 
v. Jones the Supreme Court rejected the argument that a sitting President is con- 
sututionaliy immune from civil suits seeking damages for unofficial misconduct. 
But the distinctive and serious stigma of indictment and criminal prosecution 
imposes burdens fundamentally different in kind from those imposed by the initi- 
ation of a civil action, and these burdens threaten the President’s ability to act 
as the Nation’s leader in both the domestic and foreign spheres. Clinton’s rea- 
soning does not extend to the question whether a sitting President is constitu- 
tionally immune from criminal prosecution; nor does it undermine our conclusion 
that a proper balancing of constitutional interests in the criminal context dictates 
a presidential immunity from such prosecution. 


20] Laurence H. Tribe, American Constitutional Law § 4-14, at 755 n.5 (3rd ed. 2000) 

211f the President resists the conclusion that he is ‘‘unable’’ to discharge his public duties, a transition of power 
to the Vice President as Acting President depends on the concurrence of both Houses of Congress by a two-thirds 
vote But this ultimate congressional decision does not transform the process into a politically accountable one akin 
to impeachment proceedings, for the situation forcing Congress’s hand would have been triggered by the decision 
of a single prosecutor and unaccountable grand jury to initiate and pursue the criminal proceedings in the first 
place 

22 Although we do not consider here whether an elected President loses his immunity from criminal prosecution 
if and while he is temporarily dispossessed of his presidential authority under either §3 or §4 of the Twenty-fifth 
Amendment, structural considerations suggest that an elected President remains immune from cnminal prosecution 
until he permanently leaves the Office by the expiration of his term, resignation, or removal through conviction 
upon impeachment 
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The greater seriousness of criminal as compared to civil charges has deep roots 
not only in the Constitution but also in its common law antecedents. Blackstone 
distinguished between criminal and civil liability by describing the former as a 
remedy for ‘‘public wrongs’’ and the latter as a response to ‘‘private wrongs.”’ 
4 William Blackstone, Commentaries *5. As he explained, ‘‘[t]he distinction of 
public wrongs from private, of crimes and misdemeanors from civil injuries, seems 
principally to consist in this: that private wrongs, or civil injuries, are an infringe- 
ment or privation of the civil rights which belong to individuals, considered merely 
as individuals; public wrongs, or crimes and misdemeanors, are a breach and vio- 
lation of the public rights and duties due to the whole community, considered 
as a community, in its social aggregate capacity.’’ Jd. This fundamental distinction 
explains why a criminal prosecution may proceed without the consent of the 
victim and why it is brought in the name of the sovereign rather than the person 
immediately injured by the wrong. The peculiar public opprobrium and stigma 
that attach to criminal proceedings also explain, in part, why the Constitution pro- 
vides in Article III for a right to a trial by jury for all federal crimes, see Lewis 
v. United States, 518 U.S. 322, 334 (1996) (Kennedy, J. concurring), and provides 
in the Sixth Amendment for a ‘‘speedy and public trial,’’ U.S. Const. amend. 
VI, see Klopfer v. North Carolina, 386 U.S. 213, 222 (1967) (pendency of an 
indictment ‘‘may subject [the defendant] to public scom’’ and ‘‘indefinitely 
prolong[] this oppression, as well as the ‘anxiety and concern accompanying 
public accusation’ ’’) (citation omitted).23 

The magnitude of this stigma and suspicion, and its likely effect on presidential 
respect and stature both here and abroad, cannot fairly be analogized to that caused 
by initiation of a private civil action. A civil complaint filed by a private person 
is understood as reflecting one person’s allegations, filed in court upon payment 
of a filing fee. A criminal indictment, by contrast, is a public rather than private 
allegation of wrongdoing reflecting the official judgment of a grand jury acting 
under the general supervision of the District Court. Thus, both the ease and public 
meaning of a civil filing differ substantially from those of a criminal indictment. 
Cf FDIC v. Mallen, 486 U.S. 230, 243 (1988) (‘‘Through the retum of the indict- 
ment, the Government has already accused the appellee of serious wrong- 
doing.’’).24 Indictment alone risks visiting upon the President the disabilities that 


?3[n Klopfer, the Supreme Court held that the Sixth Amendment might to a speedy tnal 1s violated by the practice 
of having a prosecutor indefinitely suspend a prosecution after a grand jury returns an indictment. One of the purposes 
of the speedy tnal might is to enable the defendant to be freed, as promptly as reasonably possible, from the ‘‘disabling 
cloud of doubt and anxrety that an overhanging indictment invariably carnes with it'’ 1 Laurence H Tribe, American 
Constitutional Law § 4-14, at 756. Cf In re Winship, 397 U.S. 358, 363 (1970) (‘‘The accused during a criminal 
prosecution has at stake interests of immense importance, both because of the possibility that he may lose his liberty 
upon conviction and because of the certainty that he would be stigmatized by the conviction ’’). 

24 In Mallen, for example, the Court reected a due process challenge to a statute authonzing the immediate suspen- 
sion for up to 90 days, without a pre-suspension hearing, of a bank officer or director who is indicted for a felony 
involving dishonesty or breach of trust. In describing the significance of indictment for purposes of the due process 
calculus, the Court observed as follows 

The returning of the indictment establishes that an independent body has determined that there 1s probable 
cause to believe that the officer has committed a cnme_ This finding 1s relevant in at least two 
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stem from the stigma and opprobrium associated with a criminal charge, under- 
mining the President’s leadership and efficacy both here and abroad. Initiation 
of a criminal proceeding against a sitting President is likely to pose a far greater 
threat than does civil litigation of severely damaging the President’s standing and 
credibility in the national and international communities. While this burden may 
be intangible, nothing in the Supreme Court’s recent case law draws into question 
the Department’s previous judgment that ‘‘to wound [the President] by a criminal 
proceeding is to hamstring the operation of the whole governmental apparatus, 
both in foreign and domestic affairs.’” OLC Memo at 30. 


Once criminal charges are filed, the burdens of responding to those charges 
are different in kind and far greater in degree than those of responding to civil 
litigation. The Court in Clinton v. Jones clearly believed that the process of 
defending himself in civil litigation would not impose unwieldy burdens on the 
President’s time and energy. The Court noted that ‘‘[mJost frivolous and vexatious 
litigation is terminated at the pleading stage or on summary judgment, with little 
if any personal involvement of the defendant.’’ 520 U.S. at 708. Moreover, even 
if the litigation proceeds all the way to trial, the Court explicitly assumed that 
“there would be no necessity for the President to attend in person, though he 
could elect to do so.’’ /d. at 692. 


These statements are palpably inapposite to criminal cases. The constitutional 
provisions governing criminal prosecutions make clear the Framers’ belief that 
an individual’s mental and physical involvement and assistance in the preparation 
of his defense both before and during any criminal trial would be intense, no 
less so for the President than for any other defendant. The Constitution con- 
templates the defendant’s attendance at trial and, indeed, secures his right to be 
present by ensuring his right to confront witnesses who appear at the trial. See 
U.S. Const. amend. VI; /llinois v. Allen, 397 U.S. 337, 338 (i970) (‘‘One of 
the most basic of the rights guaranteed by the Confrontation Clause is the 
accused’s right to be present in the courtroom at every stage of his trial.’’); see 
also Fed. R. Crim. P. 43(a); United States v. Gagnon, 470 U.S. 522, 526 (1985) 
(Due Process Clause also protects right to be present). The Constitution also 
guarantees the defendant a right to counsel, which is itself premised on the defend- 
ant’s ability to communicate with such counsel and assist in the preparation of 


important ways First, the finding of probable cause by an independent body demonstrates that the suspen- 
sion ts not arbitrary Second, the return of the indictment itself 1s an objective fact that will in most cases 
raise serious public concem that the bank is not being managed in a responsible manner. 


486 US at 244-45. 
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his own defense. See U.S. Const. amend. VI.25 These protections stand in stark 
contrast to the Constitution’s relative silence as to the rights of parties in civil 
proceedings, and they underscore the unique mental and physical burdens that 
would be placed on a President facing criminal charges and attempting to fend 
off conviction and punishment. These burdens inhere not merely in the actual 
trial itself, but also in the substantial preparation a criminal trial demands. 

It cannot be said of a felony criminal trial, as the Court said of the civil action 
before it in Clinton v. Jones, that such a proceeding, ‘‘if properly managed by 
the District Court, . . . {is} highly unlikely to occupy any substantial amount of 
petitioner’s time.’’ Clinton, 520 U.S. at 702.26 The Court there emphasized the 
many ways in which a district court adjudicating a civil action against the Presi- 
dent could and should use flexibility in scheduling so as to accommodate the 
demands of the President’s constitutionally assigned functions on his time and 
energy. See id. at 706 (noting that a district court ‘‘has broad discretion to stay 
proceedings as an incident to its power to control its own docket’’).27 The Court 
explicitly ‘‘assume[d] that the testimony of the President, both for discovery and 
for use at trial, may be taken at the White House at a time that will accommodate 
his busy schedule.’’ Jd. at 691-92. The Court thus concluded that ‘‘[a]lthough 
scheduling problems may arise, there is no reason to assume that the district courts 
will be . . . unable to accommodate the President’s needs.’’ Id. at 709.28 

Although the Court determined in Clinton v. Jones that ‘‘[t]he fact that a federal 
court’s exercise of its traditional Article HI jurisdiction may significantly burden 
the time and attention of the chief Executive is not sufficient to establish a viola- 
tion of the Constitution,”’ 520 U.S. at 703, this determination must be understood 
in light of the Court’s own characterizations of the manageable burdens imposed 


25 In theory, of course, the President could decline to appear at his own cnmunal trial, notwithstanding the strong 
Anglo-American tradition against tnals in absentia But availability of this option says little about the constitutional 
issue, there 1s no evidence that the Framers intended that the President waive an entire panoply of constitutional 
guarantees and nsk conviction in order to fulfill his public obligations. 
26 With respect specifically to concerns about mental preoccupation, the Court in Clinton v. Jones ‘‘recognize(d] 
that a President, like any other official or private citizen, may become distracted or preoccupied by pending litiga- 
tion,’ 520 U.S at 705 n.40, but likened this distraction to other ‘‘vexing’’ distractions caused by ‘‘a vanety of 
demands on their time, . . . Some pnvate, some political, and some as a result of official duty.”’ Jd As a ‘‘predictive 
judgment,’’ id. at 702, however, the level of mental preoccupation entailed by a threat of cnminal conviction and 
impnsonment would likely far exceed that entailed by a private civil action 
27In his opinion concurnng in the judgment, Justice Breyer further emphasized the Court’s assumptions with 
respect to the scheduling flexibility properly due the President by the district court He explained that he agreed 
“‘with the majority that the Constitution does not automatically grant the President an immunity from civil lawsuits 
based upon his private conduct *’ 520 U S. at 710. Nevertheless, he emphasized that 
once the President sets forth and explains a conflict between judicial proceeding and public duties, the 
matter changes At that point, the Constitution permits a judge to schedule a tal in an ordinary civil 
damages action (where postponement normally 1s possible without overwhelming damage to a plainuff) 
only within the constraints of a constitutional principle —a principle that forbids a federal judge m such 
a case to interfere with the President’s discharge of his public duties. 

Id. 


28The Court added that, ‘‘[a]lthough Presidents have responded to wntten interrogatones, given depositions, and 
provided videotaped tnal testimony, no sittng President has ever testifted, or been ordered to testify, in open court "’ 
id. at 692 n 14. In criminal litigation, as compared to civil litigation, however, the presence of the accused 1s a 
sina qua non of a valid trial, absent extraordinary circumstance. 
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by civil litigation. By contrast, criminal proceedings do not allow for the flexibility 
in scheduling and procedures upon which Clinton v. Jones relied. Although the 
Court emphasized that ‘‘our decision rejecting the immunity claim and allowing 
the case to proceed does not require us to confront the question whether a court 
may compel the attendance of the President at any specific time or place,”’ id. 
at 691, a criminal prosecution would require the President’s personal attention 
and attendance at specific times and places, because the burdens of criminal 
defense are much less amenable to mitigation by skillful trial management. Indeed, 
constitutional rights and values are at stake in the defendant’s ability to be present 
for all phases of his criminal trial. For the President to maintain the kind of effec- 
tive defense the Constitution contemplates, his personal appearance throughout 
the duration of a criminal trial could be essential. Yet the Department has consist- 
ently viewed the requirement that a sitting President personally appear at a trial 
at a particular time and place in response to judicial process to raise substantial 
separation of powers concerns. See Memorandum for Arthur B. Culvahouse, Jr., 
Counsel to the President, from Douglas W. Kmiec, Assistant Attorney General, 
Office of Legal Counsel, Re: Constitutional Concerns Implicated by Demand for 
Presidential Evidence in.a Criminal Prosecution (Oct. 17, 1988).29 


In contrast to ordinary civil litigation, moreover, which the Court in Clinton 
v. Jones described as allowing the trial court to minimize disruptions to the Presi- 
dent’s schedule, the Sixth Amendment’s guarantee to criminal defendants of a 
“*speedy and public trial,’’ U.S. Const. amend. VI, circumscribes the trial court’s 
flexibility. Once a defendant is indicted, his right to a speedy trial comes into 
play. See United States v. Marion, 404 U.S. 307 (1971) (defendant’s speedy trial 
right is triggered when he is ‘‘accused’’ by being indicted). In addition, under 
the federal Speedy Trial Act, the trial judge’s discretion is constrained in order 
to meet the statutory speedy trial deadlines. See 18 U.S.C. §§ 3161-3174 (1994). 
While a defendant may waive his speedy trial rights, it would be a peculiar con- 
stitutional argument to say that the President’s ability to perform his constitutional 


29The Kmiec memorandum explained that ‘‘it has been the rule since the Presidency of Thomas Jefferson that 
a judicial subpoena in a criminal case may be issued to the President, and any challenge to the subpoena must 
be based on the nature of the information sought rather than any immunity from process belonging to the President "’ 
See Memorandum for Arthur B Culvahouse, Jr., Counsel to the President, from Douglas W Kmiec, Assistant 
Attomey General, Office of Legal Counsel, Re Constitutional Concerns Implicated by Demand for Presidential 
Evidence in a Criminal Prosecution at 2 (Oct. 17, 1988). However, the memorandum proceeded to explain, 
‘‘{a]lthough there are no judicial opinions squarely on point, historical precedent has clearly established that sitting 
Presidents are not required to testify in person at criminal trials.’ /d. at 3 (reviewing precedents) The memorandum 
noted in particular that Attomey General Wirt had advised President Monroe in 1818 that ‘‘[a} subpoena ad 
testificandum may I think be properly awarded to the President of the U.S . But if the presence of the chief 
magistrate be required at the seat of government by his official duties, [| think those duties paramount to any claim 
which an individual can have upon him, and that his personal attendance on the court from which the summons 
proceeds ought to be, and must, of necessity, be dispensed with . ” Id at 4 (quoting Opinion of Attorney 
General Wirt, January 13, 1818, quoted in Ronald D. Rotunda, Presidents and Ex-Presidents as Witnesses. A Brief 
Historical Foomote,’’ 1975 VU. Ill L. F. 3, 6) The memorandum concluded that ‘‘the controlling principle that 
emerges from the histoncal precedents 1s that a sitting President may not be required to testify in court at a criminal 
tnal because his presence ts required elsewhere for his ‘official duties’ —or, in the vernacular of the ume, required 
at ‘the seat of government.’ ’’ /d at 6 (citations and footnote omitted). 
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duties should not be considered unduly disrupted by a criminal trial merely 
because the President could, in theory, waive his personal constitutional right to 
a speedy trial. The Constitution should not lightly be read to put its Chief Execu- 
tive officer to such a choice. 


In sum, unlike private civil actions for damages — or the two other judicial proc- 
esses with which such actions were compared in Clinton v. Jones (subpoenas for 
documents or testimony and judicial review and occasional invalidation of the 
President’s official acts, see 520 U.S. at 703-05) —criminal litigation uniquely 
requires the President’s personal time and energy, and will inevitably entail a 
considerable if not overwhelming degree of mental preoccupation.3° Indictment 
also exposes the President to an official pronouncement that there is probable 
cause to believe he committed a criminal act, see, e.g., United States v. R. Enter- 
prises, Inc., 498 U.S. 292, 297-98 (1991), impairing his credibility in carrying 
out his constitutional responsibilities to ‘‘take Care that the Laws be faithfully 
executed,’’ U.S. Const. art. II, § 3, and to speak as the ‘‘sole organ’’ of the United 
States in dealing with foreign nations. United States v. Curtiss-Wright Export 
Corp., 299 U.S. 304, 319-20 (1936); see also Chicago & Southern Air Lines 
v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948) (describing the President ‘‘as 
the Nation’s organ for foreign affairs’’); United States v. Louisiana, 363 U.S. 1, 
35 (1960) (‘‘The President . . . is the constitutional representative of the United 
States in its dealings with foreign nations.’’). These physical and mental burdens 
imposed by an indictment and criminal prosecution of a sitting President are of 
an entirely different magnitude than those imposed by the types of judicial process 
previously upheld by the Court. 


It is conceivable that, in a particular set of circumstances, a particular criminal 
charge will not in fact require so much time and energy of a sitting President 
so as materially to impede the capacity of the executive branch to perform its 
constitutionally assigned functions. It would be perilous, however, to make a judg- 
ment in advance as to whether a particular criminal prosecution would be a case 
of this sort. Thus a categorical rule against indictment or criminal prosecution 
is most consistent with the constitutional structure, rather than a doctrinal test 
that would require the court to assess whether a particular criminal proceeding 
is likely to impose serious burdens upon the President.3! 


30 While illustrating the potentially burdensome nature of judicial review of Presidential acts with the ‘‘most dra- 
matic example’’ of Youngstown Sheet & Tube Co. v Sawyer, 343 US 579 (1952) (invalidating President Truman's 
order directing the seizure and operation of steel mulls), the Court mentioned ‘‘the substantial time that the President 
must necessanly have devoted to the matter as a result of judicial involvement ’’ Clinton v Jones, 520 US at 
703. Of course, it 1s most frequently the case that the President spends little or no time personally engaged in 
such confrontations, with the task of defending hus policies in court falling to subordinate executive branch officials 
See, e g., Maeva Marcus, Truman and the Steel Seizure Case 102-77 (1977) (descnbing in detail Department of 
Justice attorneys’ involvement in the steel seizure litigation without discussing any role played personally in the 
litigation by President Truman). Such a routine delegation of responsibilities 1s unavailable when the President person- 
ally faces cnminal charges 

31Cf. Clinton v Jones, 520 U.S at 706 (‘‘Indeed, if the Framers of the Constitution had thought it necessary 
to protect the President from the burdens of private ltugation, we think it far more likely that they would have 
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Having identified the burdens imposed by indictment and criminal prosecution 
on the President’s ability to perform his constitutionally assigned functions, we 
must still consider whether these burdens are ‘‘justified by an overriding need 
to promote’’ legitimate governmental objectives, Administrator of General Serv- 
ices, 433 U.S. at 443, in this case the expeditious initiation of criminal pro- 
ceedings. United States v. Nixon underscored the legitimacy and importance of 
facilitating criminal proceedings in general. Although Nixon did not address the 
interest in facilitating criminal proceedings against the President, it is fair to say 
that there exists an important national interest in ensuring that no person— 
including the President — is above the law. Clinton v. Jones underscored the legit- 
imacy and importance of allowing civil proceedings against the President for 
unofficial misconduct to go forward without undue delay. Nevertheless, after 
weighing the interests in facilitating immediate criminal prosecution of a sitting 
President against the interests underlying temporary immunity from such prosecu- 
tion, considered in light of alternative means of securing the rule of law, we adhere 
to our 1973 determination that the balance of competing interests requires recogni- 
tion of a presidential immunity from criminal process. 

Recognizing an immunity from prosecution for a sitting President would not 
preclude such prosecution once the President’s term is over or he is otherwise 
removed from office by resignation or impeachment.32 The relevant question, 
therefore, is the nature and strength of any governmental interests in immediate 
prosecution and punishment. 

With respect to immediate punishment, the legitimate objectives of retribution 
and specific deterrence underlying the criminal justice system compete against 
a recognition of presidential immunity from penal incarceration. The obvious and 
overwhelming burdens that such incarceration would impose on the President’s 
ability to perform his constitutionally assigned functions, however, clearly support 
the conclusion that a sitting President may not constitutionally be imprisoned upon 
a criminal conviction. See supra note 18 and accompanying text. The public’s 
general interest in retribution and deterrence does not provide an ‘‘overriding 
need’’ for immediate as opposed to deferred incarceration. 

With respect to immediate prosecution, we can identify three other govern- 
mental interests that might be impaired by deferring indictment and prosecution 


adopted a categorical rule than a rule that required the President to litigate the question whether a specific case 
belonged 1n the ‘exceptional case’ subcategory *’) 

32 The temporary nature of the immunity claimed here distinguishes it from that pressed in Nixon v. Fitzgerald, 
which established a permanent immunity from civil suits challenging official conduct. The temporary immunity 
considered here is also distinguishable from that pressed by the President but reyected in United States v. Nixon, 
since the clam of executive privilege justifying the withholding of evidence relevant to the criminal prosecution 
of other persons would apparently have suppressed the evidence without any identifiable ume mutation The asserted 
privilege might therefore have forever thwarted the public’s interest in enforcing 11s cnminal laws See United States 
v, Nixon, 418 U.S at 713 (‘‘Without access to specific facts a cnminal prosecution may be totally frustrated.’’). 


255 


Opinions of the Office of Legal Counsel in Volume 24 


until after the accused no longer holds the office of President: (1) avoiding the 
bar of a statute of limitations; (2) avoiding the weakening of the prosecution’s 
case due to the passage of time; and (3) upholding the rule of law. We consider 
each of these in turn. 

The interest in avoiding the statute of limitations bar by securing an indictment 
while the President remains sitting is a legitimate one. However, we do not believe 
it is of significant constitutional weight when compared with the burdens such 
an indictment would impose on the Office of the President, especially in light 
of alternative mechanisms to avoid a time-bar. First, a President suspected of the 
most serious criminal wrongdoing might well face impeachment and removal from 
office before his term expired, permitting criminal prosecution at that point. 
Second, whether or not it would be appropriate for a court to hold that the statute 
of limitations was tolled while the President remained in office (either as a con- 
stitutional implication of temporary immunity or under equitable principles 33), 
Congress could overcome any such obstacle by imposing its own tolling rule.34 
At most, therefore, prosecution would be delayed rather than denied. 

Apart from concern over statutes of limitations, we recognize that a presidential 
immunity from criminal prosecution could substantially delay the prosecution of 
a sitting President, and thereby make it more difficult for the ultimate prosecution 
to succeed.35 In Clinton v. Jones, the Court observed that— notwithstanding the 
continuation of civil discovery — ‘‘delaying trial would increase the danger of 
prejudice resulting from the loss of evidence, including the inability of witnesses 
to recall specific facts, or the possible death of a party.’’ 520 U.S. at 707-08. 


33 Federal courts have suggested that, in proper circumstances, crimimal as well as civil statutes of limitation are 
subject to equitable tolling. See, e.g, United States v. Midgley, 142 F.3d 174, 178-79 (3d Cir 1998) (‘‘Although 
the doctrine of equitable tolling 1s most typically applied to lumutation penods on civil actions, there 1s no reason 
to disunguish between the nghts protected by criminal and civil statutes of limitations.’’) (internal quotation omutted); 
of United States v. Levine, 658 F.2d 113, 119-21 (3d Cir 1981) (noung that criminal statutes of mutations have 
a primary purpose of providing fairness to the accused, but are ‘‘perhaps not inviolable’’ and are subject to tolling, 
suspension, and watver). Equitable tolling, however, is invoked only sparingly, in the ‘‘rare situation where [it] 
1s demanded by sound legal principles as well as the interests of jusuce ’’ Alvarez-Machain v. United States, 107 
F 3d 696, 701 (9th Cir 1996) (tolling two-year mutation period for FTCA actions where plaintiff had been incarcer- 
ated for two years) 

34 See, e.g , 18 USC. § 3287 (1994) (suspension of cnminal statutes of limitation for certain fraud offenses against 
the United States unul three years after the termination of hostilities); United States v. Grainger, 346 U.S 235 
(1953) (applying this statutory suspension). We believe Congress derives such authonty from its general power to 
‘*make all Laws which shall be necessary and proper for carrying into Execution . . . all other Powers vested 
by this Constitution in the Government of the United States, or in any Department or Officer thereof.’’ US Const. 
art I, §8, cl. 18. Cf. Clinton v. Jones, 520 U.S. at 709 (‘lf Congress deems it appropriate to afford the President 
stronger protection, it may respond with appropmate legislation.’’). Indeed, without deciding the question, we note 
that Congress may have power to enact a tolling provision governing the statute of limitations for conduct that 
has already occurred, at least so long as the orginal statutory period has not already expired Cf United States 
v. Powers, 307 U S. 214 (1939) (rejecung Ex Post Facto challenge to a prosecution based on a statute extending 
the life of a temporary cnminal statute before its original expiration date); cf, e.g., United States v Grimes, 142 
F.3d 1342, 1350-51 (11th Cur. 1998) (collecting decisions rejecting Ex Post Facto challenges to statutes extending 
the limitauons period as applied to conduct for which the original penod had not already run), cert dented, 525 
US. 1088 (1999) 

35In theory, the delay could be as long as LO years, for a President who onginally assumes the office through 
ascension rather than election and then fully serves two elected terms. See US. Const. amend. XXII, §1 Given 
quadrennial elections and the possibility of impeachment, however, it seems unlikely that a President who is seriously 
suspected of grave criminal wrongdoing would remain in office for that length of time 
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The Court considered this potential for prejudice to weigh against recognition of 
temporary immunity from civil process. We believe that the costs of delay in 
the criminal context may differ in both degree and kind from delay in the civil 
context.36 But in any event it is our considered view that, when balanced against 
the overwhelming cost and substantial interference with the functioning of an 
entire branch of government, these potential costs of delay, while significant, are 
not controlling. In the constitutional balance, the potential for prejudice caused 
by delay fails to provide an ‘‘overriding need’’ sufficient to overcome the jus- 
tification for temporary immunity from criminal prosecution. 

Finally, recognizing a temporary immunity would not subvert the important 
interest in maintaining the ‘‘rule of law.’ To be sure, as the Court has emphasized, 
‘‘{njo man in this country is so high that he is above the law.’’ United States 
v. Lee, 106 U.S. 196, 220 (1882). Moreover, the complainant here is the Govern- 
ment seeking to redress an alleged crime against the public rather than a private 
person seeking compensation for a personal wrong, and the Court suggested in 
Nixon v. Fitzgerald that ‘‘there is a lesser public interest in actions for civil dam- 
ages than, for example, in criminal prosecutions,’’ 457 U.S. at 754 n.37; see id. 
(describing United States v. Nixon as ‘‘basing holding on special importance of 
evidence in a criminal trial and distinguishing civil actions as raising different 
questions not presented for decision’’). However, unlike the immunities claimed 
in both Nixon cases, see supra note 32, the immunity from indictment and criminal 
prosecution for a sitting President would generally result in the delay, but not 
the forbearance, of any crimina] trial. Moreover, the constitutionally specified 
impeachment process ensures that the immunity would not place the President 
‘fabove the law.’’ A sitting President who engages in criminal behavior falling 
into the category of ‘‘high Crimes and Misdemeanors,’’ U.S. Const. art. II, § 4, 
is always subject to removal from office upon impeachment by the House and 
conviction by the Senate, and is thereafter subject to criminal prosecution. 


4. 


We recognize that invoking the impeachment process itself threatens to 
encumber a sitting President’s time and energy and to divert his attention from 


36On the one hand, there may be less reason to fear a prejudicial loss of evidence in the cnminal context A 
grand jury could continue to gather evidence throughout the penod of immunity, even passing this task down to 
subsequently empaneled grand juries if necessary. See Fed. R. Crim. P 6(e)(3)(C)(1) Moreover, in the event of 
suspicion of serious wrongdoing by a sitting President, the media and even Congress (through its own investigatory 
powers) would likely pursue, collect and preserve evidence as well These muluple mechamsms for securing and 
preserving evidence could mitigate somewhat the effect of a particular witness’s failed recollection or demise By 
contrast, many civil litigants would lack the resources and incentives to pursue and preserve evidence in the same 
comprehensive manner 

On the other hand, the consequences of any prejudicial loss of evidence that does occur in the criminal context 
are more grave, given the presumptively greater stakes for both the United States and the defendant in criminal 
hugation See United States v Nixon, 418 US at 711-13, 713 (in emphasizing the importance of access to evidence 
in a pending cnminal trial, giving sigmficant weight in the constitutional balance to ‘‘the fundamental demands 
of due process of law 1n the fair administration of criminal justice’’). 
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his public duties. But the impeachment process is explicitly established by the 
Constitution. While in some circumstances an impeachment and subsequent Senate 
trial might interfere with the President’s exercise of his constitutional responsibil- 
ities in ways somewhat akin to a criminal prosecution, ‘“‘this is a risk expressly 
contemplated by the Constitution, and it is a necessary incident of the impeach- 
ment process.’” OLC Memo at 28. In other words, the Framers themselves specifi- 
cally determined that the public interest in immediately removing a sitting Presi- 
dent whose continuation in office poses a threat to the Nation’s welfare outweighs 
the public interest in avoiding the Executive burdens incident thereto. 


The constitutionally prescribed process of impeachment and removal, moreover, 
lies in the hands of duly elected and politically accountable officials. The House 
and Senate are appropriate institutional actors to consider the competing interests 
favoring and opposing a decision to subject the President and the Nation to a 
Senate trial and perhaps removal. Congress is structurally designed to consider 
and reflect the interests of the entire nation, and individual Members of Congress 
must ultimately account for their decisions to their constituencies. By contrast, 
the most important decisions in the process of criminal prosecution would lie in 
the hands of unaccountable grand and petit jurors, deliberating in secret, perhaps 
influenced by regional or other concerns not shared by the general polity, guided 
by a prosecutor who is only indirectly accountable to the public. The Framers 
considered who should possess the extraordinary power of deciding whether to 
initiate a proceeding that could remove the President — one of only two constitu- 
tional officers elected by the people as a whole —and placed that responsibility 
in the elected officials of Congress. It would be inconsistent with that carefully 
considered judgment to permit an unelected grand jury and prosecutor effectively 
to ‘‘remove’’ a President by bringing criminal charges against him while he 
remains in office. 


Thus, the constitutional concern is not merely that any particular indictment 
and criminal prosecution of a sitting President would unduly impinge upon his 
ability to perform his public duties. A more general concern is that permitting 
such criminal process against a sitting President would affect the underlying 
dynamics of our governmental system in profound and necessarily unpredictable 
ways, by shifting an awesome power to unelected persons lacking an explicit con- 
Stitutional role vis-a-vis the President. Given the potentially momentous political 
consequences for the Nation at stake, there is a fundamental, structural incompati- 
bility between the ordinary application of the criminal process and the Office of 
the President. 


For these reasons we believe that the Constitution requires recognition of a 
presidential immunity from indictment and criminal prosecution while the Presi- 
dent is in office. 
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In 1973, this Department concluded that a grand jury should not be permitted 
to indict a sitting President even if all subsequent proceedings were postponed 
until after the President left office. The Court’s emphasis in Clinton v. Jones on 
the interests of Article TH courts in allowing ordinary judicial processes to go 
forward against a sitting President, and its reliance on scheduling discretion to 
prevent those processes from interfering with performance of the President’s con- 
stitutional duties, might be thought to call this aspect of the Department’s 1973 
determination into question. We have thus separately reconsidered whether, if the 
constitutional immunity extended only to criminal prosecution and confinement 
but not indictment, the President’s ability to perform his constitutional functions 
would be unduly burdened by the mere pendency of an indictment against which 
he would need to defend himself after leaving office. 


We continue to believe that the better view of the Constitution accords a sitting 
President immunity from indictment by itself. To some degree, indictment alone 
will spur the President to devote some energy and attention to mounting his even- 
tual legal defense.37 The stigma and opprobrium attached to indictment, as we 
explained above, far exceed that faced by the civil litigant defending a claim. 
Given ‘‘the realities of modern politics and mass media, and the delicacy of the 
political relationships which surround the Presidency both foreign and domestic,”’ 
there would, as we explained in 1973, ‘‘be a Russian roulette aspect to the course 
of indicting the President but postponing trial, hoping in the meantime that the 
power to govern could survive.’” OLC Memo at 31.38 Moreover, while the burdens 
imposed on a sitting President by indictment alone may be less onerous than those 
imposed on the President by a full scale criminal prosecution, the public interest 
in indictment alone would be concomitantly weaker assuming that both trial and 
punishment must be deferred, and weaker still given Congress’ power to extend 
the statute of limitations or a court’s possible authority to recognize an equitable 
tolling. 


Balancing these competing concerns, we believe the better view is the one 
advanced by the Department in 1973: a sitting President is immune from indict- 
ment as well as from further criminal process. Where the President is concerned, 


37Cf Moore v. Arizona, 414 U.S. 25, 27 (1973) (indictment with delayed tnal ‘‘may disrupt [a defendant’s]} 
employment, drain his financial resources, curtail his associations, subject him to public obloquy, and create anxiety 
in him, his family and his fnends’*) (citations omitted) Indeed, indictment coupled with temporary immumty from 
further prosecution may even magmify the problem, since the President would be legally stigmatized as an alleged 
cnminal without any meaningful opportunity to respond to his accusers 1m a court of law 

38 Our conclusion would hold true even if such an indictment could lawfully be filed, and were filed, under seal. 
Given the indictment’s target it would be very difficult to preserve its secrecy Cf United States v Nixon, 418 
US. at 687 n.4 (noting parties’ acknowledgment that ‘‘disclosures to the news media made the reasons for continu- 
ance of the protective order no longer meaningful,’’ with respect to the ‘‘grand jury’s immediate finding relating 
to the status of the President as an unmdicted co-conspirator’’) Permitting a prosecutor and grand jury to issue 
even a sealed indictment would allow them to take an unacceptable gamble with fundamental constitutional values 
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only the House of Representatives has the authority to bring charges of criminal 
misconduct through the constitutionally sanctioned process of impeachment. 


iil. 


In 1973, the Department of Justice concluded that the indictment and criminal 
prosecution of a sitting President would unduly interfere with the ability of the 
executive branch to perform its constitutionally assigned duties, and would thus 
violate the constitutional separation of powers. No court has addressed this ques- 
tion directly, but the judicial precedents that bear on the continuing validity of 
our constitutional analysis are consistent with both the analytic approach taken 
and the conclusions reached. Our view remains that a sitting President is constitu- 
tionally immune from indictment and criminal prosecution. 


RANDOLPH D. MOSS 


Assistant Attorney General 
Office of Legal Counsel 
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I. 
NATURE OF THE ACTION 


ie This is an action against Donald J. Trump in his official capacity as President of 
the United States. The case involves unprecedented constitutional violations by the President 
that have injured and threaten to cause continuing injury to the District of Columbia (“the 
District”) and the State of Maryland (“Maryland”) and their respective residents, including direct 
injury to the plaintiffs’ interests in properties located in the District, in Prince George’s County, 
Maryland, and in Montgomery County, Maryland. 

2 The lawsuit alleges violations by the President of two distinct yet related provisions 
of the U.S. Constitution that seek to make certain that he faithfully serves the American people, 
free from compromising financial entanglements with foreign and domestic governments and 
officials. The first provision, the Foreign Emoluments Clause, prohibits any “Person holding any 
Office of Profit or Trust” from accepting “any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State,” absent “the Consent of the Congress.” U.S. 
Const. art. I, § 9, cl. 8. The second, the Domestic Emoluments Clause, entitles the President to 
receive a salary while in office and forbids him from “receiv{ing] within that Period any other 
Emolument from the United States, or any of them.” U.S. Const. art. II, § 1, cl. 7. Together, 
these provisions help ensure that the President serves with undivided loyalty to the American 
people, and the American people only. Our republican form of government demands no less. 

3: Vested by the Constitution with extraordinary power, the President is bound by 
oath to “faithfully execute” his office and “preserve, protect and defend the Constitution of the 
United States.” Since 1789, each President, regardless of temperament or ideology, has sought, 
in his own way, to honor that solemn vow. Yet fundamental to a President’s fidelity to that oath 


is the Constitution’s demand that the President, as the highest officeholder in the land, 


disentangle his private finances from those of domestic and foreign powers. Never before has a 
President acted with such disregard for this constitutional prescription, 

4. President Trump’s continued ownership interest in a global business empire, 
which renders him deeply enmeshed with a legion of foreign and domestic government actors, 
violates the Constitution and calls into question the rule of law and the integrity of the country’s 
political system. Whatever the sincerity of the persons involved, foreign and domestic officials are 
put in the position of considering whether offering benefits to businesses associated with the 
President is important to maintaining goodwill. And irrespective of whether such benefits affect 
the President’s decision-making or shift his foreign or domestic policy, uncertainty about whether 
the President is acting in the best interests of the American people, or rather for his own ends or 
personal enrichment, inflicts lasting harm on our democracy. The Framers of the Constitution 
foresaw that possibility, and acted to prevent that harm. 

2: The Emoluments Clauses are two critical, closely related anti-corruption 
provisions aimed at ensuring that the President faithfully serves the people, free from the distorting 
or compromising effects of financial inducements provided by foreign nations, their leaders, 
individual states in the Union, Congress, or other parts of the federal government. They ensure 
that Americans do not have to guess whether a President who orders their sons and daughters to 
die in foreign lands acts out of concern for his private business interests; they do not have to 
wonder if they lost their job due to trade negotiations in which the President has a personal stake; 
and they never have to question whether the President can sit across the bargaining table from 
foreign leaders and faithfully represent the world’s most powerful democracy, unencumbered by 
fear of harming his own companies. 

6. With respect to the Foreign Emoluments Clause, the Framers were aware that 


entanglements between American officials and foreign powers could pose a creeping, insidious 


threat to the Republic. The theory underlying the clause, informed by English history and by the 
Framers’ experience, is that a federal officeholder who receives something of value from a foreign 
government can be imperceptibly induced to compromise what the Constitution insists be his 
only loyalty: the best interest of the United States of America. And rather than address such 
corruption by punishing it after the fact, the Framers concluded that he best solution was to 
write a strict prophylactic rule into the Constitution itself, thereby guarantecing that improper 
incentives never undo this important safeguard of American autonomy. Applied to President 
Trump’s diverse dealings, the text and purpose of the clause speak as one: absent the consent of 
Congress, private enrichment through the receipt of benefits from foreign governments is 
prohibited.! 

Te The Domestic Emoluments Clause was also designed to protect the government 
from corruption. The Founders intended the clause to serve as a guarantee that Congress, other 
parts of the federal government, and the states “can neither weaken [the President’s] fortitude by 
operating on his necessities, nor corrupt his integrity by appealing to his avarice.”* The Framers 
further intended the clause to protect against self-dealing by ensuring that the President’s service 
is remunerated only by the compensation fixed in advance by Congress, 

8. Relatedly, and in ways particularly important to the plaintiffs, the Domestic 


Emoluments Clause shields the states and the District of Columbia from undue pressure to 


l Norman L. Eisen, Richard Painter & Laurence H. Tribe, The Emoluments Clause: Its 
Text, Meaning, and Application to Donald 7. Trump (Dec. 16, 2016), http://brook.gs/2hGIMbW;; see 
also Applicability of Emoluments Clause to Employment of Government Employees by Foreign 
Public Universities, 18 Op. O.L.C. 13, 18 (1994) (“Those who hold offices under the United 
States must give the government their unclouded judgment and their uncompromised loyalty. 
That judgment might be biased, and that loyalty divided, if they received financial benefits from 


a foreign government.”), 


s The Federalist No. 73 (Alexander Hamilton). 


provide emoluments to the President, and protects them from reprisal for any refusal to do so. In 
a similar vein, the provision safeguards the states and the District from unfair advantages certain 
states may enjoy from opportunities to curry favor from the President by providing emoluments 
that other states lack. 

9: President Trump, acting through companies he owns or controls, has violated 
both the Foreign Emoluments Clause and the Domestic Emoluments Clause by receiving 
millions of dollars in payments, benefits, and other valuable consideration from foreign 
governments and persons acting on their behalf, as well as federal agencies and state 
governments. His repeated, ongoing violations include remuneration derived from: (a) leases of 
Trump properties held by foreign-government-owned entities; (b) purchase and ownership of 
condominiums in Trump properties by foreign governments or foreign-government-controlled 
entities; (c) other property interests or business dealings tied to foreign governments, (d) hotel 
accommodations, restaurant purchases, the use of venues for events, and purchases of other 
services and goods by foreign governments and diplomats at hotels, restaurants, and other 
domestic and international properties owned, operated, or licensed by President Trump; 
(e) continuation of the General Services Administration lease for President Trump’s Washington, 
D.C. hotel despite his breach of the lease’s terms, and potential provision of federal tax credits in 
connection with the same property; and (f) payments from foreign-government-owned 
broadcasters related to rebroadcasts and foreign versions of the television program “The 
Apprentice” and its spinoffs. Moreover, President Trump, by asserting that he will maintain the 
interests at issue, is poised to engage in similar constitutional violations for the duration of his 
presidency. 

10. These present and continuing violations of the Constitution’s anti-corruption 


protections threaten the free and independent self-governance at the core of our democracy. The 
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President is making decisions every day with profound and far-reaching effects on American life, 
from determining who can travel into the country to deciding whether the United States will 
abandon global efforts to combat climate change; from proposing budgets to overseeing the 
federal workforce; from evaluating who will pay more in taxes to choosing how people will access 
health care. Yet Americans are left uncertain as to whether these decisions, with their sweeping 
impact on foreign and domestic policy, are driven solely by unyielding loyalty to the country’s 
best interests, or rather are affected by self-interested motivations grounded in the international 
and domestic business dealings in which President Trump’s personal fortune is at stake. 

11. | The President’s violations of the Emoluments Clauses undermine the trust the 
American people are entitled to have in their government. It is fundamental to our system of self- 
governance that our duly elected Presidents and the governments over which they preside will 
always act in singular pursuit of our liberty, security, health, and well-being. President ‘Trump’s 
myriad international and domestic business entanglements make him vulnerable to corrupt 
influence and deprive the American people of trust in their chief executive’s undivided loyalty. 

12. The District and Maryland have compelling interests in ensuring that the Foreign 
and Domestic Emoluments Clauses are enforced and protect their residents as designed. The 
President’s disregard for these constitutional constraints has resulted in significant and ongoing 
harm to the District and to Maryland. 

13. The District and Maryland have other sovereign, quasi-sovereign, and proprietary 
interests in preventing the defendant’s violations of the Emoluments Clauses. The defendant, his 
organization, and its affiliates have received presents or emoluments from foreign states or 
instrumentalities and federal agencies, and state and local governments in the form of payments 
to the defendant’s hotels, restaurants, and other properties. The defendant has used his position 


as President to boost this patronage of his enterprises, and foreign diplomats and other public 


officials have made clear that the defendant’s position as President increases the likelihood that 
they will frequent his properties and businesses. 

14, The defendant’s ongoing constitutional violations harm the sovereign and quasi- 
sovereign interests of the District and Maryland. Maryland has an interest in preserving its role as 
a separate sovereign and securing observance of the terms under which it participates in the 
federal system, That interest is harmed by the defendant’s violations of both Emoluments 
Clauses, but it carries particular force with respect to the Domestic Emoluments Clause, which 
exists (at least in part) for the protection of “the United States and any of them.” Indeed, as 
government entities with authority to tax and regulate businesses and real estate, the District and 
Maryland are harmed by perceived and/or actual pressure to grant special treatment to the 
defendant and his extensive affiliated enterprises, or else be placed at a disadvantage vis-a-vis 
other states and governments that have granted or will grant such special treatment. In addition, 
the District and Maryland have an interest in protecting their economies and their residents, 
who, as the defendant’s local competitors, are injured by decreased business, wages, and tips 
resulting from economic and commercial activity diverted to the defendant and his business 
enterprises due to his ongoing constitutional violations. Maryland is itself further injured by the 
reduction in tax revenue that flows from those violations. 

15. The defendant’s ongoing constitutional violations also harm the proprietary 
interests of the District and Maryland. The District and Maryland suffer direct financial harm in 
their capacity as proprietors of businesses that compete with the defendant’s businesses, to the 
extent that businesses owned by him and/or his affiliated enterprises attract customers and divert 
them away from businesses that the District and Maryland own, license, or tax. 

16. The District of Columbia and Maryland bring this action to stop President 
Trump’s violations of the Emoluments Clauses. As a direct result of those violations, the District 
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and Maryland have been injured and will continue to be injured absent relief from this Court. 
To prevent these injuries, they request that this Court enter a declaratory judgment that 
President Trump has violated the Foreign and Domestic Emoluments Clauses and an injunction 
against violating these clauses further. 


II. 
PARTIES, JURISDICTION, AND VENUE 


17. The plaintiffs are the District of Columbia and the State of Maryland. 

18. ‘The District of Columbia is a municipal corporation empowered to sue and be 
sued, and is the local government for the territory constituting the permanent seat of the federal 
government. The District is represented by and through its chief legal officer, the Attorney 
General for the District of Columbia. The Attorney General has general charge and conduct of 
all legal business of the District and all suits initiated by and against the District and is responsible 
for upholding the public interest. 

19. The State of Maryland is a sovereign state of the United States of America. The 
State is represented by and through its chief legal officer, the Attorney General of Maryland. He 
has general charge, supervision, and direction of the State’s legal business, and acts as legal 
advisor and representative of all major agencies, boards, commissions, and official institutions of 
state government. The Attorney General’s powers and duties include acting on behalf of the 
State and the people of Maryland in the federal courts on matters of public concern. 

20. The defendant is the President of the United States of America. He is being sued 
in his official capacity. 

21. This Court has subject-matter jurisdiction under 28 U.S.C. §§ 1331 and 2201. 

22. Venue is proper under 28 U.S.C. § 1391(e)(1) because the defendant is “an officer 


. of the United States ... acting in his official capacity or under color of legal authority,” and 


the District of Maryland is a “judicial district” in which “a substantial part of the events or 
omissions giving rise to the claim occurred,” and (in any event) where one of “the plaintiff[s] 
resides,” 


III. 
LEGAL BACKGROUND 


23; The Foreign Emoluments Clause. The origins of the Foreign Emoluments 
Clause go back to at least 1651, when the Dutch broke with traditional European diplomatic 
customs and prohibited their foreign ministers from accepting “any presents, directly or 
indirectly, in any manner or way whatever.”? The Framers also had the benefit of earlier 
thinking by those who drafted state constitutions, including Maryland’s,* and by those who 
crafted the Articles of Confederation, which contained the clause’s predecessor: “[N]or shall any 
person holding any office of profit or trust under the United States, or any of them, accept of any 
present, emolument, office, or title of any kind whatever, from any king, prince, or foreign 
State.” 

24. The Foreign Emoluments Clause was not included initially at the Constitutional 
Convention, but it was added without dissent at the request of Charles Pinckney, who “urged the 
necessity of preserving foreign Ministers & other officers of the U.S. independent of external 


influence.” Edmund Jennings Randolph confirmed the clause’s anti-corruption purpose, stating: 


: 5 John Bassett Moore, A Digest of International Law § 651 (1906) (quoting Dutch 
Republic regulation). 


: See Md. Declaration of Rights of 1776, art. 32 (“That no person ought to hold, at 
the same time, more than one office of profit, nor ought any person, in public trust, to receive 
any present from any foreign prince or state, or from the United States, or any of them, without 
the approbation of this State.”). 


5 Articles of Confederation of 1781, art. VI, § 1. 
6 2 Farrand, The Records of the Federal Convention of 1787, at 389. 


“It was thought proper, in order to exclude corruption and foreign influence, to prohibit any one 
in office from receiving or holding any emoluments from foreign states.”” The Framers 
recognized the perils of foreign influence and corruption, even in situations subtler than quid pro 
quo bribery, and they therefore created a broad constitutional prophylactic rule applicable to 
anything of value given by any foreign government to anyone holding an “Office of Profit or 
Trust under the United States,” including the President. 

25) Consistent with the intent of the Framers, the Foreign Emoluments Clause is 
properly interpreted to cover monetary or nonmonetary transactions. Indeed, the text of the 
clause bars the receipt of both a “present” and an “Emolument,” which together cover anything 
of value, including without limitation payments, transactions granting special treatment, and 


transactions above marginal cost. The clause also explicitly bars the receipt of “any present [or] 


Emolument ... of any kind whatever,’ emphasizing the breadth of conduct covered under the 
provision. 
26. The Foreign Emoluments Clause covers not only transfers of anything of value 


from a king, prince, or foreign state individually, but also any transfer from instrumentalities or 
agents of a foreign state. This is in keeping with the considered view of the Department of 
Justice’s Office of Legal Counsel, whose constitutional interpretations are instructive, though not 
controlling.® 

27. The Domestic Emoluments Clause. The Framers also intended to prevent 
the system of patronage, influence, and rent-extraction that predominated in the colonial 


governors’ offices through a Domestic Emoluments Clause applying to just the President. The 


- 3 Farrand, The Records of the Federal Convention of 1787, at 327. 


e Applicability of the Emoluments Clause and the Foreign Gifts and Decorations 


Act to the President’s Receipt of the Nobel Peace Prize, 33 Op. O.L.C. 8 (2009). 


clause provides that the President’s “Compensation” shall not be increased or decreased, and 
that he may not receive any “other Emolument from the United States, or any of them,” during 
his term of office. The clause thus works to ensure that neither states nor the federal government 
can “weaken his fortitude by operating on his necessities, nor corrupt his integrity by appealing 
to his avarice.”? And because the clause is specifically concerned with the federal government as 
well as the states, it does not allow for Congress to consent to the President’s receipt of additional 
emoluments beyond his salary. This ban on additional emoluments, Alexander Hamilton wrote, 
would ensure that the President would have “no pecuniary inducement to renounce or desert the 
independence intended for him by the Constitution.” !° Further, as recognized by judicial authorities, the 
ban “addressed the Framers’ concern that the President should not have the ability to convert his 
or her office for profit.” 

28. The Domestic Emoluments Clause reflects the Framers’ particular concern about 
making sure that the nation’s powerful chief executive remains free from distorting and 
corrupting influences that might hinder his ability to faithfully execute his office. The clause 
accordingly proscribes emoluments not only from states and the federal government, but also 


their respective instrumentalities and subdivisions. 


IV. 
RELEVANT FACTS 
A. The defendant’s Foreign Emoluments Clause violations 
29. Following the defendant’s inauguration, he continues to own and control 


hundreds of businesses throughout the world, including hotels and other properties. His business 
empire comprises a multitude of different corporations, limited-liability companies, limited 


The Federalist No. 73 (Alexander Hamilton). 


10 Id. (emphasis added). 


10 


partnerships, and other entities that he owns or controls, in whole or in part, operating in the 
United States and at least 20 foreign countries.'! His businesses are loosely organized under an 
umbrella known as the “Trump Organization,” consisting of the Trump Organization LLC 
d/b/a The Trump Organization and The Trump Organization, Inc., both of which are owned 
solely by him. But his interests also include sites of other entities not directly owned by either 
Trump Organization entity but that he personally owns, owns through other entities, and/or 
controls.!* The defendant also has several licensing agreements that provide continuing flows of 
income, Through these entities and agreements, he personally benefits from business dealings, 
and is (and will be) enriched by any business in which the entities he owns or controls engage 
with foreign governments, instrumentalities, and officials. 

30, On January 11, 2017, the defendant announced a plan to turn “leadership and 
management” of the Trump Organization over to his sons Eric Trump and Donald Trump Jr., 
as well as a longtime company executive.!* But the plan did not include relinquishing ownership of 
his businesses or establishing a blind trust. 

31. The defendant continues to own—and be well aware of the activities of—the 
Trump Organization and other corporations, limited-liability companies, limited partnerships, 
and other entities in which he retains an ownership interest. Although he formed a trust to hold 


his business assets, he may obtain distributions from his trust at any time.!* 


} Marilyn Geewax & Maria Hollenhorst, Trump’s Businesses And Potential Conflicts: 
Sorting It Out, NPR (Dec. 5, 2016), http://n.pr/2g2xZDP. 


2 U.S. Office of Gov’t Ethics, Donald J. Trump, 2016 Executive Branch Personnel 
Public Financial Disclosure Report (May 16, 2016), http://bit.ly/2gBUwIV, 


3 Donald Trump’s News Conference: Full Transcript and Video, N.Y. Times (Jan. 11, 2017), 
http://nyti.ms/2j]kFUPK. 


# David Kravitz & Al Shaw, Trump Lawyer Confirms President Can Pull Money From His 


at 


32, The defendant’s son, Eric Trump (who is also an advisor to the defendant’s trust), 
initially indicated that he would not communicate with his father concerning his business 
interests, Eric Trump has now acknowledged, however, that he will provide business updates to 
the President on at least a quarterly basis.!° 

33. The defendant has neither sought nor received “Consent of the Congress” with 
respect to his receipt of presents or emoluments from foreign government officials, entities, or 
instrumentalities. 

The District of Columbia’s Trump International Hotel 

34, The Trump International Hotel Washington, D.C. is located on Pennsylvania 
Avenue, N.W., just blocks from the White House. The defendant owns and controls this hotel 
through various entities, 

35. The defendant, through entities he owns, receives payments made to the ‘Trump 
International Hotel by guests who stay in hotel rooms and patrons who use the hotel venues or 
other goods or services in the hotel. 

36. The restaurant BLT Prime is located in the Trump International Hotel. The 
defendant, through various business entities, owns the restaurant, licenses the name from BLT 
Prime, and pays BLT Prime to operate the restaurant.!® 

37. Since the election, the Trump International Hotel has specifically marketed itself 


to the diplomatic community. On one occasion, barely a week after the election, it held an event 


Businesses Whenever He Wants, ProPublica (Apr. 4, 2017), http://bit.ly/20lLOMIC. 


IP Jennifer Calfas, Eric Trump Says He'll Give the President Quarterly Updates on Business 
Empire, Fortune (Mar. 24, 2017), http://for.tn/2n2MRXa; Maggie Haberman & Glenn Thrush, 
Trump Reaches Beyond West Wing for Counsel, N.Y. Times (Apr. 22, 2017), http://nyti.ms/2rsFqvk. 


is Jessica Sidman, How Donald Trump Lost His DC Restaurants, Washingtonian (Oct. 
23, 2016), http://bit.ly/2htYzq9. 


where it pitched the hotel to about 100 foreign diplomats,!’ The hotel also hired a “director of 
diplomatic sales” to facilitate business with foreign states and their diplomats and agents, luring 
the director away from a competing hotel in Washington. !® 

38. In addition, the defendant has repeatedly appeared at the hotel since his election, 
adding further media attention to the property and raising its public profile. Several figures in his 
administration, including Treasury Secretary Steve Mnuchin and Small Business Administration 
Administrator Linda McMahon, have also lived or continue to live in the hotel.!9 

39, Diplomats and their agents have voiced their intent to stay at (or hold events at) 
the Trump International Hotel. “Believe me, all the delegations will go there,” one “Middle 
Eastern diplomat” told the Washington Post about the hotel.2° An “Asian diplomat” agreed: “Why 
wouldn’t I stay at his hotel blocks from the White House, so I can tell the new president, ‘I love 
your new hotel!’ Isn’t it rude to come to his city and say, ‘I am staying at your competitor?””?! 

40. These statements have become reality. The Embassy of Kuwait, a foreign state, 
held its National Day celebration at the Trump International Hotel on February 22, 2017.” 


Upon information and belief, Kuwait paid for the venue, food, and other services provided in 


i Jonathan O’Connell & Mary Jordan, For foreign diplomats, Trump hotel is place to be, 
Wash. Post (Nov. 18, 2016), http://wapo.st/2qukI gh. 


1S Id. 


1 Julie Bykowicz, Trump Hotel May be Political Capital of the Nation’s Capital, Associated 
Press (Mar. 5, 2017), http://apne.ws/2n2Rxfs. 


ae Id. 
a Id. 


+8 Jonathan O’Connell, Kuwaiti Embassy is latest to book Trump D.C. hotel, but ambassador 
says he felt ‘no pressure’, Wash. Post (Dec. 20, 2016), http://wapo.st/2pMtw21; Jackie Northam, 
Kuwait Celebration At Trump Hotel Raises Conflict of Interest Questions, NPR (Feb. 25, 2017), 
http://n.pr/2lavPoB. 


13 


connection with the celebration. The cost has been estimated at $40,000 to $60,000.75 Before the 
election, a “save the date” reservation had been made with the Four Seasons hotel, where the 
event had previously been held.*4 According to one report, the Embassy of Kuwait moved the 
event under pressure from the Trump Organization (though Kuwait’s ambassador to the United 
States denied being pressured).*° As a result, the Trump International Hotel or its controlling 
entities have received one or more payments from Kuwait after 12:01 pm on January 20, 2017. 
41. Between January 23 and 26, 2017 and during February 2017, the Kingdom of 
Saudi Arabia, a foreign state, spent thousands of dollars on rooms, catering, and parking at the 
Trump International Hotel. In a Foreign Agents Registration Act report filed with the 
Department of Justice, an agent representing the Royal Embassy of the Kingdom of Saudi 
Arabia reported paying the hotel $190,272 for lodging, $78,204 for catering, and $1,568 for 
parking between October 1, 2016 and March 31, 2017, using money received from Saudi 
Arabia.?® Some of the payments were made after the defendant’s inauguration as President.*’ 
Upon information and belief, Saudi Arabia paid at least $250 per night for each of the rooms it 
rented through its agent between January 23 and 26, 2017,78 and paid the hotel for meals and 


22 Julia Harte, Kuwait could pay up to $60,000 for party at Trump Hotel in Washington, 
Reuters (Feb. 27, 2017), http://reut.rs/20FztKa. 


ee Jackie Northam, Kuwait Celebration At Trump Hotel Raises Conflict of Interest Questions. 


a8 Judd Legum & Kira Lerner, Under political pressure, Kuwait cancels major events at Four 
Seasons, switches to Trump’s D.C. hotel, ThinkProgress (Dec. 19, 2016), http://bit.ly/2rssRzM. 


a8 MSLGROUP Americas Inc. d/b/a Qorvis MSLGROUP, Supplemental 
Statement Pursuant to the Foreign Agents Registration Act of 1938, as amended, for six month 
period ending 3/31/2017, filed May 31, 2017, http://bit.ly/2rAQjgE; Chuck Ross, Saudis Spent 
270K At Trump Hotel In Lobbying Campaign Against 9/11 Bill, Daily Caller June 4, 2017), 
http://bit.ly/2sSKB/7F. 


a Byron Tau & Rebecca Ballhaus, Trump Hotel Recewed $270,000 From Lobbying 
Campaign Tied to Saudis, Wall Street Journal (June 6, 2017), http://on.wsj.com/2s42HH9. 


28 Isaac Arnsdorf, Saudis foot tab at Trump hotel, POLITICO (Feb. 9, 2017), 
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other services provided in connection with the stay. Saudi Arabia paid for individuals to have 
dinner at the hotel on January 23 and both breakfast and dinner on January 24.79 Upon 
information and belief, at least one of the meals was provided by BLT Prime. Upon information 
and belief, Saudi Arabia paid the hotel through its agent for similar expenses associated with a 
visit in mid-February.°° As a result, the Trump International Hotel or its controlling entities have 
received one or more payments from Saudi Arabia, through its agent, after 12:01 pm on January 
20, 204 7. 

a7. On or about April 6, 2017, Kaha Imnadze, the Ambassador and Permanent 
Representative of Georgia to the United Nations, stayed at the Trump International Hotel and 
then tweeted his compliments about the hotel.3! Upon information and belief, the government of 
Georgia, a foreign state, paid the hotel for his room and other services provided in connection 
with his stay. As a result, the Trump International Hotel or its controlling entities have received 
one or more payments from Georgia after 12:01 pm on January 20, 2017. 

43. On information and belief, after 12:01 pm on January 20, 2017, the ‘Trump 
International Hotel or its controlling entities have received and will continue to receive payments 
from other foreign states, instrumentalities of foreign states, or foreign officials. 

44, On January 20, 2017, Trump Old Post Office LLC, the entity leasing the building 


in which the Trump International Hotel is located and in which the defendant has a beneficial 


http://politi.co/2kZa6mS. 


ay Operations Order from Jason E. Johns, President of NMLB Veterans Advocacy 
Group, to Fly-In Veterans regarding the Justice Against Sponsors of Terrorism Act (Jan. 23-26, 
2017), http://bit.ly/2oiBdIp. 


oy Ross, Saudis Spent §270K At Trump Hotel In Lobbying Campaign Against 9/11 Bull. 


4 Kaha Imnadze (@kahaimnadze), Twitter (Apr. 6, 2017, 8:49 AM), 
http://bit.ly/2oiF8Fd. 
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interest, amended its governing agreement to provide that, during the defendant’s presidency, 
the company will not make any distributions of profits to any entity in which the defendant has a 
beneficial interest and will credit these undistributed profits to an unrecovered capital 
contribution account held for the benefit of the designated entities that defendant controls. This 
amendment is immaterial to whether the defendant has violated the Foreign Emoluments 
Clause. The defendant remains owner of approximately 77.5% of the Trump Old Post Office 
LLC (the remaining shares are owned by three of his children), and thereby benefits from any 
amounts deposited into the unrecovered capital contribution account. He further may receive 
distribution from those amounts once he is no longer in office. 

45. Additionally, by providing that the defendant’s contributions will be used by 
Trump Old Post Office LLC for business purposes, the amendment increased the value of one of 
his assets. 

46. Prior to taking office, President ‘Trump’s attorney promised that all profits earned 
from foreign governments would be donated to the U.S. Treasury. The Trump Organization 
later admitted, however, that it was not tracking all payments that it received from foreign 
governments, and that it plans only to estimate, rather than calculate, such payments.*? 

New York’s Trump Tower 

47. Trump Tower is a mixed-use skyscraper on Fifth Avenue in New York City. 
Through the use of various entities, the defendant owns and controls Trump Tower and, through 


entities he owns, receives payments made to Trump Tower by tenants. 


ae Ari Melber, et al., Trump Failing to Track Foreign Cash at His Hotels, NBC News (May 
24, 2017), http://nbcnews.to/2qWzv3x. 
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48, One of the largest tenants of Trump Tower is the Industrial and Commercial 
Bank of China (“ICBC”), which is a Chinese majority-state-owned enterprise.*? As such, ICBC is 
an instrumentality of a foreign state. 

49, After 12:01 pm on January 20, 2017, Trump Tower or its controlling entities have 
received one or more payments from ICBC under its lease. Trump Tower or its controlling 
entities will continue to receive regular payments from ICBC under its lease agreement. 

50. The defendant has repeatedly referenced ICBC’s Trump Tower lease in 
discussing his views of U.S.-China relations. During his presidential campaign in June 2015, for 
instance, the defendant stated: “I love China! The biggest bank in the world is from China. You 
know where their United States headquarters is located? In this building, in Trump Tower.”%# 
Similarly, in March 2016, when asked about China’s territorial claims in the South China Sea, 
the defendant told the Washington Post, “I do deals with them all the time. The largest bank in the 
world, 400 million customers, is a tenant of mine in New York, in Manhattan.”° 

51. The term of ICBC’s Trump Tower lease runs until October 2019, before the end 
of the defendant’s term. As a result, any negotiations for a renewal or extension of the lease will 
occur while he is serving as President.*¢ 

52. Trump Grill is a restaurant located inside Trump Tower that the defendant owns 
through various business entities. Upon information and belief, tenants of Trump Tower, 


including officials of China and other countries, have dined at Trump Grill as a result of their 


a8 Caleb Melby, et al., When Chinese Bank’s Trump Lease Ends, Potential Conflict Begins, 
Bloomberg (Nov. 28, 2016), https://bloom.bg/20Q07T4. 


ae Id. 
aa Id. 
ae Id. 


tenancy in the Tower and the foreign states themselves may host events there. Accordingly, 
foreign states or their instrumentalities likely have paid or will pay for services at Trump Grill. 
The defendant has and will continue to receive payments from various foreign states through 
Trump Grill. 

New York’s Trump World Tower 

53. Trump World Tower is a skyscraper on United Nations Plaza in New York City, 
containing condominium units. Through the use of various entities, the defendant manages and 
controls Trump World ‘Tower and, through entities he owns, receives payments made by 
residents of the Trump World Tower for common charges and handles rental transactions 
involving condominium units. 

54. In 2001, the Kingdom of Saudi Arabia paid $4.5 million to purchase a floor of 
Trump World Tower.’ The annual common charges for building amenities for the floor totaled 
$85,585 at the time. As of 2003, the most recent year for which information is publicly available, 
the Kingdom of Saudi Arabia paid monthly common charges of about $7,398—or $88,781 per 
year. The floor currently belongs to the Kingdom of Saudi Arabia for use by the Saudi Mission 
to the United Nations, which upon information .and belief continues to pay common charges to 


the defendant.°8 


ad Stephen R. Brown, Donald Trump made millions from Saudi Arabia, but trashes Hillary 
Clinton for Saudi donations to Clinton Foundation, N.Y. Daily News (Sept. 4, 2016), 
http://nydn.us/2bNEAq2. 


2 Id. 
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55. In 2015, the defendant said about Saudi Arabia: “I get along great with all of 
them, They buy apartments from me.” He further noted: “They spend $40 million, $50 million. 
Am I supposed to dislike them? I like them very much.”*? 

56. The Kingdom of Saudi Arabia is a foreign state, and the Saudi Mission to the 
United Nations is an instrumentality of a foreign state. 

oY: In 2002, the Permanent Mission of India to the United Nations, an 
instrumentality of a foreign state, paid $5.1 million to purchase two units in Trump World Tower 
from the defendant. As of 2003, the most recent year for which information is publicly 
available, the Mission paid monthly common charges of approximately $3,639—or $43,670 per 
year. The units continue to belong to the Mission, which upon information and belief continues 
to pay common charges to the defendant. 

58. In 2009, the Permanent Mission of Afghanistan to the United Nations, an 
instrumentality of a foreign state, paid $4.235 million to purchase a unit in Trump World 
Tower.*! As of 2003, the most recent year for which information is publicly available, the 
common monthly charges for the unit purchased by the Mission were approximately $2,090 per 
month—or $25,085 per year. The unit continues to belong to the Mission, which upon 
information and belief continues to pay common charges to the defendant. 

59: In 2004, the Permanent Mission of Qatar to the United Nations, an 


instrumentality of a foreign state, paid $1,995,000 to purchase a unit in Trump World Tower, 


og Id. 


a0 N.Y.C. Dep’t of Finance, Office of the City Registrar, Condo. Unit Deed: 845 
U.N. Ltd. P’ship To The Permanent Mission of India to the U.N. (Dec. 23, 2002), 
http://on.nyc.gov/2pb8Obx. 


a Max Abelson, Afghanistan Buys $4.2 M. Trump Condo (with ‘Peacefulness and Views?), 
Observer (Sept. 11, 2009), http://bit.ly/20Q74n3. 


and in 2012, it paid $8.375 million to purchase two additional units in Trump World Tower, As 
of 2003, the most recent year for which information is publicly available, the common monthly 
charges for the units purchased by the Mission were a total of approximately $5,660 per 
month—or $67,920 per year. The units continue to belong to the Mission, which upon 
information and belief still pays common charges to the defendant. 

60. The defendant, through entities he owns, receives payments made to Trump 
World Tower by tenants and owners of units in the building through their payment of common 
charges and other fees. On information and belief, these payments include management and 
other fees paid to the building’s management company, an entity owned by the defendant. 

61. Trump World Tower or its controlling entities will continue to receive regular 
common charge payments from Saudi Arabia, India, Afghanistan, and Qatar, and those 
payments will flow to the defendant. 

62, The World Bar is a bar located in Trump World Tower. 

63. Tenants of the Trump World Tower, including officials from Saudi Arabia, India, 
Afghanistan, and Qatar have patronized (or will patronize) the World Bar. Further, foreign states 
or agents or instrumentalities of these or other foreign states have hosted and will host events at 
the World Bar due to its location near the United Nations. By reason of his financial stake in 
Trump World Tower, the defendant will either receive payments from foreign states made to the 
World Bar, or the revenue that the World Bar receives, including from foreign states, affects the 
amount of rent that the defendant is able to charge the World Bar. 

Chinese trademarks 

64. The defendant began to seek trademark protection in China for the use of his 
name in connection with building construction services in 2006. His application was rejected by 


the Trademark Office, and he subsequently lost his appeals to the Trademark Review and 
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Adjudication Board, the Beijing Intermediate People’s Court, and the Beijing High People’s 
Court.4? The defendant suffered his most recent court defeat in May 2015, the month before he 
declared his candidacy for President. 

65. Three weeks after his election, on December 2, 2016, the defendant spoke directly 
with Taiwanese President Tsai Ing-wen.*? That conversation broke longstanding protocol and 
suggested that the defendant might end the “One China” policy that the United States had 
observed for decades. The defendant further indicated before taking office that he might end the 
One China policy unless some benefit were received in exchange.*# 

66. On February 9, 2017, however, the defendant spoke with Chinese President Xi 
Jinping and pledged to honor the One China policy.* Five days later, on February 14, 2017, 
China reversed its prior course and gave the defendant trademark protection. 

67. Chinese law prohibits awarding trademarks that are “the same as or similar to the 
name of leaders of national, regional, or international political organizations,”* 

68. Even though China had denied the defendant trademark protection for more than 
ten years, including in a ruling from an appellate court, and despite Chinese law barring the use 
of foreign leaders’ names as trademarks, China reversed course and decided to grant the 
defendant the trademark he had sought and valued. But China did so only after he had been 


ae Erika Kinetz, With Trump’s win in China, will Trump totlets get flushed? Associated 
Press (Feb. 14, 2017), http://apne.ws/2mfcK9N. 


Jordan Fabian & Neetzan Zimmerman, Trump makes history with phone call to Tanwan 


leader, The Hill (Dec. 2, 2016), http://bit.ly/2prWnYu. 


a Jordan Fabian & Evelyn Rupert, Trump promises Chinese president he’ll honor ‘one China’ 
policy, The Hill (Feb. 9, 2017), http://bit.ly/2pbgZUW; Laurel Raymond & Judd Legum, 
Trump’s trademark tests Chinese law, Think Progress (Feb, 18, 2017), http://bit.ly/2pXHZTZ. 


= Fabian & Rupert, Trump promises Chinese president he’ll honor ‘one China’ policy. 


ap Raymond & Legum, Trump’s trademark tests Chinese law. 


elected President, questioned the One China policy, was sworn in, and then re-affirmed the One 
China policy. 

69. The trademarks have considerable value because they give the Trump 
Organization the sole right to profit from the Trump brand in China. China’s granting of these 
trademarks constitutes a present or emolument provided to the defendant. 

70. | When asked why the defendant changed his position on the One China policy, 
and whether he had received something in exchange from China, White House Press Secretary 
Sean Spicer answered: “The President always gets something,” but did not elaborate.*’ 

International versions and distribution of “The Apprentice” and its spinoffs 

71. The defendant earns royalties and other payments from the distribution in other 
countries of the television program “The Apprentice” and its spinoffs (including “The Celebrity 
Apprentice” and “The New Celebrity Apprentice,” for which he is still an executive producer), 
and also from international versions of the programs produced in other countries. In some 
instances, these payments originate from foreign governments or their agents or instrumentalities. 
For instance, the defendant is paid for a version of the program “The Apprentice” that airs in the 
United Kingdom.*® The network that broadcasts “The Apprentice” and spinoff shows in the 
United Kingdom 1s an instrumentality of a foreign state. 

72. — After 12:01 pm on January 20, 2017, the defendant has received and will continue 


to receive payments from foreign states via their payments for “The Apprentice” or its spinoffs 


5 Madeline Conway, Spicer on Trump’s ‘One China’ agreement: “The president always gets 
something’, POLITICO (Feb. 27, 2017), http://politi.co/2prZpf7. 


ae Madeline Berg, Here’s How Much Donald Trump Will Earn From Producing ‘Celebrity 
Apprentice’, Forbes (Dec. 13, 2016), http://bit.ly/2pY0S9h. 
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and international versions. Such payments constitute presents or emoluments that the defendant 
has accepted and will accept from a foreign state. 

Other foreign connections, properties, and businesses 

73. United Arab Emirates. The defendant’s company is engaged in several real- 
estate projects in the United Arab Emirates, including Dubai’s Trump International Golf Club, 
which opened on February 18, 2017.49 Upon information and belief, the defendant, through 
various business entities, has a branding-and-management contract with the property, and 
thereby possesses a financial interest in the Trump International Golf Club. 

74. All services for the golf club, including electricity, water, and roads, “come at the 
discretion of the government,” and the “club’s bar will need government approvals to serve 
alcohol, not to mention other regulatory issues.”°° 

75. The golf club and other projects cannot be built or operated without permits, 
utility, and other services and approvals, These discretionary approvals accordingly confer value 
on the defendant, through his financial stake in the company receiving them, in violation of the 
Foreign Emoluments Clause. 

76. Indonesia. The defendant’s company is engaged in at least two real-estate 
projects in Indonesia, including redeveloping a resort in Bali.5! Upon information and belief, the 


» Sudarsan Raghavan, Trump’s sons get red carpet treatment at Dubai golf club opening, 


Wash. Post (Feb. 18, 2017), http://wapo.st/2pY20tL. 


20 Jon Gambrell, Golf Club Shows Pitfalls of His Presidency, Associated Press (Jan. 3, 
2017), http://apne.ws/2j0gOVk. 


a Ian Jarrett, Pan Pacific makes way for Trump in Bali, Travel Weekly (Feb. 17, 2017), 
http://bit.ly/2nU3ANN; Richard CG. Paddock & Eric Lipton, Trump’s Indonesia Projects, Still 
Moving Ahead, Create Potential Conflicts, N.Y. Times (Dec. 31, 2016), http://nyti.ms/2kKSKLp, 
Russ Choma, Trump’s Indonesian Business Partner Brags About His Access, Mother Jones (Feb. 10, 
2017), http://bit.ly/2kujqMC. 
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defendant, through various business entities, has a licensing-and-management agreement with 
these projects, through which he possesses a financial interest in them. 

77. Completing the projects required or will require permits and approvals from the 
Indonesian government. The defendant will receive value from these discretionary permits and 
approvals through his financial stake in the company receiving them, in violation of the Foreign 
Emoluments Clause. 

78. Other. The defendant also owns, operates, and licenses numerous other 
businesses throughout the United States and abroad, including other hotels, other properties for 
sale or lease, and golf courses and clubs.5? The defendant, through his financial stake in the 
company or companies receiving them, derives value from the foreign permits and approvals 
associated with the owning and operation of those businesses in violation of the Foreign 
Emoluments Clause. In addition, revenues from foreign states’ patronage of his hotels, golf clubs, 
and other businesses may flow to the defendant. After 12:01 pm on January 20, 2017, the 
defendant, through at least one of his various businesses, properties, and other entities has 
received one or more presents or emoluments from foreign states and will continue to do so. 

B. The defendant’s Domestic Emoluments Clause violations 

79. As alleged above, the defendant owns and controls hundreds of businesses 
throughout the country, including hotels and other properties. The defendant personally benefits 
from the business dealings of these entities and agreements associated with them, and is and will 
be enriched by their business with state governments or federal agencies within the scope of the 


Domestic Emoluments Clause. 


a U.S. Office of Gov’t Ethics, Donald J. Trump, 2016 Executive Branch Personnel 
Public Financial Disclosure Report (May 16, 2016), http://bit.ly/2gBUwIV. 
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The District of Columbia’s Trump International Hotel 

80. On August 5, 2013, Trump Old Post Office LLC, a business entity owned 
primarily by the defendant, signed a 60-year lease with the General Services Administration 
(“GSA”)—an independent agency of the United States, whose administrator is appointed by the 
President—to open a hotel in the Old Post Office Building in the District of Columbia. 

81. More than 76% of Trump Old Post Office LLC is owned by DJT Holdings LLC, 
which is in turn owned almost entirely by the Donald J. Trump Revocable Trust, of which the 
defendant is the sole beneficiary. The Trump International Hotel Washington, D.C. is located at 
this site. The defendant has not divested his interest in the lease since becoming President. 

82. Section 37.19 of the Old Post Office lease states: “No ... elected official of the 
Government of the United States ... shall be admitted to any share or part of this Lease, or to 
any benefit that may arise therefrom.” A violation of Section 37.19 is a non-monetary breach 
and a default unless it is remedied within 30 days after notice from the GSA. Accordingly, the 
defendant has been in breach of the lease with the GSA since 12:01 pm on January 20, 2017, 
when he became President. 

83. Before the defendant’s inauguration, the GSA’s Deputy Commissioner indicated 
to Representatives Elijah Cummings, Peter DeFazio, Gerald Connolly, and André Carson that 
the defendant would be in violation of the lease unless he “fully divests himself of all financial 
interests in the lease” for the Trump International Hotel, which he has not done. Shortly after 
the inauguration, Norman Dong, a GSA official appointed by former President Obama, became 
acting administrator. But less than a day later, the defendant replaced Mr. Dong with Tim 


Horne, who had coordinated the GSA’s transition with the defendant’s campaign. 


2 Isaac Arnsdorf, Trump Picks Leader for Federal Agency Overseeing His D.C. Hotel, 
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84, Several weeks later, on March 16, 2017, the defendant released a proposed 2018 
budget increasing GSA’s funding, while cutting all (or nearly all) other non-defense-related 
agencies’ budgets.5* One week after that, on March 23, the GSA issued a letter stating that— 
contrary to the lease’s plain terms—Trump Old Post Office LLC “is in full compliance with 
Section 37.19 [of the lease] and, accordingly, the lease is valid and in full force and effect.”°° A 
significant portion of the letter reviews the purported financial benefits of the lease to the GSA 
and taxpayers—even though those benefits are immaterial to the question of breach. 

85. Attached to the March 23, 2017 letter was an amendment to the agreement 
governing the business of Trump Old Post Office LLC. This amendment is the basis of the 
GSA’s position that the tenant is in compliance with the lease, but the letter does not explain how 
the amendment brings the tenant into compliance. In fact, as described above, the amendment 
does not prevent the defendant from receiving “any benefit” from the lease, and Trump Old Post 
Office LLC remains in breach of the lease. 

86. In forbearing from enforcing the Old Post Office lease’s default and termination 
procedures, despite the tenant’s breach of its terms, and in cooperating with the tenant in 
attempting to create the appearance of compliance with the lease, the federal government has 
given the defendant an emolument in violation of the Domestic Emoluments Clause. 

87. Additionally, the defendant, through entities he owns, is seeking a $32 million 


historic-preservation tax credit for the Trump International Hotel. Approval of this credit is at 


POLITICO (Jan. 26, 2017), http://politi.co/2psgM{U. 


ae Office of Mgmt. & Budget, Exec. Office of the President, America First, A Budget 
Blueprint to Make America Great Again (2017), http://bit.ly/2nvjrBO. 


a Letter from Kevin M. Terry, Contracting Officer, United States Gen. Servs. 
Admin., to Donald J. Trump, Jr. (Mar. 23, 2017), http://bit.ly/2nhKfaB. 
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the discretion of the National Park Service, an instrumentality of the federal government now 
under the defendant’s authority.°° If approved, the tax credit would offset approximately 20% of 
the cost of rehabilitating the building in which the Trump International Hotel is operating. 

88. On November 14, 2016, the defendant received approval from the National Park 
Service for the second phase of the three-step-approval process. If final approval is granted, it 
may constitute an emolument, in violation of the Domestic Emoluments Clause. 

Mar-a-Lago Club 

89. The Mar-a-Lago Club is a private club and estate located in Palm Beach, Florida. 
It is comprised of 20 acres of land, with a main mansion of over 100 rooms, along with a beach 
club, pools, tennis courts, and a 20,000 square foot ballroom for private events. The estate itself 
was purchased by the defendant in 1985. A decade later, in 1995, the defendant opened the club 
as a hotel and resort for dues-paying members of the public. It is owned by the defendant directly 
or owned by entities that he directly controls, 

90. The defendant, through entities he owns, receives payments made to the Mar-a- 
Lago Club by members and guests who join or visit the club, or rent space there, or pay for other 
goods or services at the club. 

91. Membership in the Mar-a-Lago Club requires payment of an initiation fee of 
$200,000, plus tax, as well as $14,000 a year in annual dues. This fee was doubled following the 


defendant’s election as President—an increase from $100,000 to $200,000.°” Since his election, 


38 Eric Levitz, Trump Won the Presidency, Then Approval on a Tax Subsidy for His Hotel, 
New York Mag. (Nov. 30, 2016), http://nym.ag/2oFF 109. 


a7 Robert Frank, Mar-a-Lago Membership Fee Doubles to $200,000, CNBC (Jan. 25, 
2017), http://cnb.cx/2kjIc2j. 
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the defendant has also attempted to capitalize on his office by advertising his private property to 
foreign governments and individuals. 

92. The State Department and at least two U.S. Embassies—those located in the 
United Kingdom and Albania—have promoted the Mar-a-Lago estate and club on their 
respective websites by posting a 400-word blog post, originally written by Leigh Hartman for a 
State Department-managed website, “Share America,” on April 4, 2017.98 

93. The State Department and embassies’ actions have served to promote Mar-a- 
Lago as the defendant’s “Florida estate” and claimed that it “has become well known as the 
president frequently travels there to work or host foreign leaders.”°9 

94. The State Department is an executive department within the federal government 
under the defendant’s authority. 

95. | ShareAmerica, the blog for which the post was originally written, is specifically 
directed towards foreign individuals and governments.®° 

96. This post advertising Mar-a-Lago has since been removed from the websites of 
the State Department and the embassies, but not before substantive, world-wide advertising of 
the defendant’s private property, using government resources, had occurred. 

97. The defendant has used his official position as President to promote his Mar-a- 
Lago property. He has designated Mar-a-Lago as the “Winter White House,” and also refers to it 


28 Darren Samuelsohn, State Department, U.S. Embasstes Promoting Trump’s Mar-a-Lago, 


POLITICO (Apr. 24, 2017), http://politi.co/2peC7Jb. 


a Mar-a-Lago: The winter White House, http://bitly/2paWtRK (blog post 
subsequently removed; former blog post shown at Dan Merica, State Department removes Mar-a-Lago 
blog post, GNN (Apr. 25, 2017), http://cnn.it/2pdRu2x). 

£0 About Us, ShareAmerica, https://share.america.gov/about-us/ (last visited June 9, 
2017). 


28 


as the “Southern White House.”®! Since taking office, he has visited Mar-a-Lago on at least seven 
occasions, and has met with a number of foreign leaders there, including Japanese Prime 
Minister Shinzo Abe and the President of the People’s Republic of China, Xi Jinping.®? 

98. Upon information and belief, federal, state, and local governments, or their 
instrumentalities, have made and will continue to make payments for the use of facilities owned 
or operated by the defendant for a variety of functions. The defendant will receive a portion of 
those payments, which constitute emoluments prohibited by the Domestic Emoluments Clause. 

99, Although the exact extent of these emoluments is not currently known, examples 
of current or potential violations include “public pension funds in at least seven U.S, states”—but 
not the State of Maryland or the District of Columbia—that “have invested millions of dollars in 
an investment fund that owns a New York hotel and pays one of President Donald Trump’s 


companies to run it, according to a Reuters review of public records.”®? And the defendant has 


el See, ¢.g., Press Briefing by Press Secretary Sean Spicer (Feb. 2, 2017) (“Luckily, for 


those of you who are going to be joining the President down to Florida this weekend, you'll get 
some time to get a glimpse of summer at the ‘Winter White House’ in Mar-a-Lago.”), 
http://bit.ly/2k5Q31Z; Remarks by President Trump in Listening Session with the National 
Association of Manufacturers (Mar. 31, 2017) (“The President: . . . As you know the President of 
China is coming to Florida. We’re having a meeting—big meeting—at Mar-a-Lago. We call it 
the Southern White House, which it actually is. It was originally built as the Southern White 
House, a lot of people don’t know.”), http://bit.ly/2rUHOZI. 


G2 See Background Briefing by Senior Administration Officials on the Visit of 
President Xi Jinping of the People’s Republic of China (Apr. 4, 2017) (“SENIOR 
ADMINISTRATION OFFICIAL: . . . I’m certain it was President Trump’s invitation that they 
meet outside of Washington, D.C.—. . . you know, you’ve heard people refer to it as the ‘winter 
White House.’ It’s a place where he feels comfortable and at home, and where he can break the 
ice with Xi Jinping without the formality, really, of a Washington meet-up.”), 
http://bit.ly/2nVQy26. 


oe Julia Harte, Exclusive: A New York hotel deal shows how some public pension funds help to 
enrich Trump, Reuters (Apr. 26, 2017), http://reut.rs/20I[ONEp. 
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received (or will likely receive) a host of other potential emoluments from federal, state, and/or 
local governments. 

Cc. Post-inauguration premium for the defendant’s goods and services 

100. Since the defendant’s inauguration as President, goods and services sold by his 
various Trump businesses have sold at a premium. The defendant’s high office gives the Trump 
brand greater prominence and exposure. Moreover, these goods and services provide (or have 
the potential to provide) a unique benefit: access to, influence on, and the goodwill of the 
President of the United States. 

101. Thus, for example, the starting rate for “guest rooms” at the defendant’s Old Post 
Office hotel increased to $500 on most nights, up hundreds of dollars from when the hotel first 
opened shortly before the defendant’s election. 

102. Further, as discussed earlier, the initiation fee for membership at defendant’s Mar- 
a-Lago resort doubled from $100,000 to $200,000 shortly after he was elected. 

D. The plaintiffs’ interests in this litigation 

103. The plaintiffs’ interests in this litigation are substantial. They are harmed by the 
defendant’s constitutional violations in at least two distinct ways. First, they have suffered xa 
will continue to suffer) harm to their sovereign and/or quasi-sovereign interests, including 
Maryland’s interest in preserving its rightful status within our federal system; the plaintiffs’ 
interest in not being subjected to unfair competition by virtue of ongoing violations of 
constitutional provisions designed to guard against corruption and to protect interests distinct to 


the states themselves; the plaintiffs’ interest in protecting their economies and their residents from 
Mm The Associated Press, Trump Hotel May Be Political Capital of Nation’s Cafntal, 


Fortune (Mar. 5, 2017), http://for.tn/2rsCsX1. 
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economic harm; and Maryland’s interest in preserving its tax revenue. Second, the plaintiffs have 
suffered (and will continue to suffer) proprietary and other financial harms as a result of the 
defendant’s ongoing constitutional violations. These injuries can be redressed by a declaration 
that the defendant is in violation of the Emoluments Clauses and an injunction preventing his 
continued violation of them, 

Sovereign and quasi-sovereign injuries to the plaintiffs 

104. Maryland’s sovereign interest in enforcing the terms on which it 
agreed to enter the Union. Before adopting the federal Constitution, Maryland and its sister 
states were truly independent sovereigns. Many of these states—including Maryland—had 
incorporated protections against public corruption into their own legal codes and constitutions, 
with specific prohibitions on public officials accepting payments from federal, state, or foreign 
governments. The Maryland Declaration of Rights, adopted August 14, 1776, provides that “all 
persons invested with the legislative or executive powers of government are the trustees of the 
public,” and contains a precursor to the U.S. Constitution’s Emoluments Clauses.°° This 
precursor combines the concerns of the two clauses into a single prohibition: “That no person 
ought to hold, at the same time, more than one office of profit, nor ought any person, in public 
trust, to receive any present from any foreign prince or state, or from the United States, or any of 
them, without the approbation of this State.”67 The Maryland Constitution of 1776 further 


provided for banishment “forever” as a potential punishment for a governor sharing “directly or 


ee Md. Declaration of Rights of 1776, art. 4 (Aug. 14, 1776). 
67 Id., art. 32. 
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indirectly” in the profits of another office, and also prohibited the governor from receiving part of 
the profits of supplying the army and navy.®® 

105. Maryland’s historical prohibition against foreign and domestic emoluments is 
consistent with the constitutions adopted by the other colonies at the time. The Pennsylvania 
Constitution of 1776, which Benjamin Franklin helped draft, made clear “[t]hat government is, 
or ought to be, instituted for the common benefit, protection and security of the people, nation or 
community; and not for the particular emolument or advantage of any single man, family, or sett 
of men, who are a part only of that community.”6? The South Carolina Constitution of 1776,7° 
and the Massachusetts Constitution of 1780,7! contained similar prohibitions against corruption 
of public officials. 

106. The prohibitions contained in the Domestic and Foreign Emoluments Clauses 
were thus material inducements to the states entering the union. As a state sovereign, Maryland 
retains its power to bring suit to enforce those prohibitions today. 

107. The plaintiffs’ governmental interest in not being compelled to 


compete improperly for influence or favor. As explained above, the Domestic 


68 Md. Const. of 1776, arts. 33 and 53. 


oe Const. of Pa., Declaration of the Rights of the Inhabitants of the Commonwealth 
or State of Pennsylvania, art. V; see also id. at § 36 (“As every freeman to preserve his 
independence, (if without a sufficient estate) ought to have some profession, calling, trade or 
farm, whereby he may honestly subsist, there can be no necessity for, nor use in establishing 
offices of profit, the usual effects of which are dependence and servility unbecoming freemen, in 
the possessors and expectants; faction, contention, corruption, and disorder among the people. 
But if any man is called into public service; to the prejudice of his-private affairs, he has a right to 
a reasonable compensation: And whenever an office, through increase of fees or otherwise, 
becomes so profitable as to occasion many to apply for it, the profits ought to be lessened by the 
legislature.”). 


70 S.C. Const. of 1776, art. X. 
7 Mass. Const., ch. II, art. XIII. 
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Emoluments Clause in particular reflects the Framers’ deep concern that one or more of the 
states (or the federal government) might seek to buy off the President so that he would exercise 
power to their advantage and to the detriment of other states, thereby disrupting the balance of 
power in the federalist system. Thus, the Domestic Emoluments Clause aims to prevent “the 
United States, or any of them,” from feeling compelled (or being compelled) to confer private 
financial benefits on the President in order to compete for influence and favor. 

108. The District and Maryland each have a governmental interest in the enforcement 
of their respective laws regarding taxation, environmental protection, zoning, and land use as 
they relate to real property that the defendant or the “Trump Organization” may own or seek to 
acquire. The defendant and his affiliated enterprises have a large and expanding portfolio of real- 
estate holdings, including a hotel in the District, and the defendant’s Trump International 
Realty, otherwise known as T International Realty LLC, is registered to conduct business in 
Maryland.”? 

109. Real-estate acquisition, ownership, and development implicate a range of legal 
requirements under the laws of the District and Maryland, including tax laws that generate 
revenue for the District, Maryland, and their instrumentalities. The defendant has boasted that 
he has achieved success in real-estate acquisition and development by using his financial clout 
and political connections to extract from governments maximum concessions, exemptions, 


waivers, and variances with respect to taxes and other requirements imposed by law.’% 


a Md. State Dep’t of Assessments and Taxation, Md. Business Express, Registration 
for Trump International Realty, http://bit.ly/2gXZWpQ, 


i Geraldine Baum, Tom Hamburger & Michael J. Mishak, Trump has thrived with 
government’s generosity, L.A. Times (May 11, 2011), http://lat.ms/1UGMtc8; Jillian Kay Melchior, 
Donald Trump Has Mastered the Art of the Tax Break, National Review (Aug. 19, 2015) (“Trump has 
long sought subsidies, tax breaks, and other preferential treatment from the government.”), 
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Indications to date suggest that this longstanding practice of the Trump Organization did not 
cease upon the defendant’s election to the Presidency; rather, there is evidence that the 
defendant’s ascendancy to the highest office in the land has enhanced his organization’s ability to 
win concessions from governments with respect to his properties.’* 

110. The defendant’s acceptance or receipt of presents and emoluments in violation of 
the Constitution presents the District and Maryland with an intolerable dilemma: either (1) grant 
the Organization’s requests for concessions, exemptions, waivers, variances, and the like and 
suffer the consequences, potentially including lost revenue and compromised enforcement of 
environmental protection, zoning, and land use regulations, or (2) deny such requests and be 
placed at a disadvantage vis-a-vis states and other government entities that have granted or will 
agree to such concessions. Either way, the result is the very type of injury that the Domestic 
Emoluments Clause was designed to prevent. 

111. Moreover, the District and Maryland, which rank first and fourth, respectively, in 
per capita amount of federal government expenditures, are particularly susceptible to injury 
resulting from budgetary decisions that are subject to the corrupting influence of emoluments.” 
Federal funds make up approximately 25% of the District’s fiscal year 2018 budget,’® and 


Maryland is relying on federal funds for nearly 30% of the State government’s budget for fiscal 
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ie Council of the District of Columbia, Committee of the Whole, Report on Bill 22- 
241, the “Fiscal Year 2018 Federal Portion Budget Request Act of 2017” (May 30, 2017) at 2, 
http://bit.ly/2s0x6Fz. 
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year 2018.7’ Federal government spending accounted for more than 42% of the District’s gross 
domestic product and more than 28% of Maryland’s in fiscal year 2014.78 Both the District and 
Maryland are home to headquarters for federal agencies. Civilian federal agencies employ 
approximately 17% of the workforce in the District’? and 10% of Maryland’s total workforce.®° 
Federal agencies annually have spent more than $21 billion for procurement in the District and 
more than $26 billion for procurement in Maryland.*! Given this significance of federal 
government spending and operations, and the President’s significant role in determining how, 
when, and where federal funds are spent, the conflict of interest inherent in the defendant’s 
receipt of emoluments directly and profoundly affects the District and Maryland. 

112. The plaintiffs seek to protect this distinct interest, and thereby vindicate their role 
as governments in our constitutional scheme. 

113. The plaintiffs’ interest in preventing economic injury to their residents 
and their economies. The District is home to 680,000 residents, while the State of Maryland 
is home to over 6.1 million residents. Residents of both the District and Maryland participate in a 


thriving hospitality industry that comprises a substantial part of the plaintiffs’ economies. For 


a Md. Dept. of Legislative Services, The 90 Day Report: A Review of the 2017 Legislatwe 
Session at A-3, A-28, http://bit.ly/2r6gIEs. 


a Pew Charitable Trusts, Issue Brief: Federal Spending in the States 2005 to 2014 (Mar. 3, 
2016) at 6, http://bit.ly/1Q10q43. 


a Office of Personnel Management, Data, Analysis & Documentation: Federal 


Employment Reports (Sept. 2015), http://bit.ly/2qZWcRE,; District of Columbia, Wage and 
Salary Employment by Industry and Place of Work (Dec. 2015), http://bit.ly/2raFJhF. 


80 John Fritze, Trump’s Budget Suggests Major Changes in Md., Baltimore Sun (Mar. 16, 
2017), http://bsun.md/2r6n1 Yk. 


el U.S. Dept. of Commerce, Consolidated Federal Funds Report for Fiscal Year 2010 (Sept. 
2011) at 37, 48, http://bit.ly/2r6mJRe. 
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example, in 2014, visitors to the District generated approximately $6.81 billion in spending*? and 
drove $3.86 billion in wages®? for 74,570 employees in the District’s hospitality industry.5* In 
Maryland, tourists and travelers spent nearly $17 billion in 2015, yielding $5.7 billion in wages 
for more than 140,000 employees,®> including more than 72,000 hospitality industry workers 
employed in the two Maryland counties that border the District of Columbia.® Both the District 
and Maryland regulate competition and transparency in this industry through laws that prohibit 
anticompetitive or deceptive practices and protect consumers, 

114. Residents of the District and Maryland are injured by the payment of presents 
and emoluments to the defendant because it tilts the competitive playing field toward his 
businesses; causes competing companies and their employees to lose business, wages, and tips; 
and generates a range of market distortions that restrict and curtail opportunity, diminish 
revenues and earnings, and hamper competition. 

115. The District and Maryland have the authority and right to vindicate their interest 
in providing and preserving a level playing field in the hospitality industry, and in ensuring that 
their residents are free from the injuries and competitive disadvantages that flow from 


defendant’s violations of the Emoluments Clauses. 


o2 Office of the Deputy Mayor for Planning and Economic Development, Hospitality 
and Tourism, https://dmped.dc.gov/page/hospitality-and-tourism. 


oe Id. 
Bs Id. 


a Md. Tourism Development Board, FY 2016 Tourism Development Annual Report (Jan. 
4, 2017) at 3, http://bit.ly/2r0k3Ra. 


ve Md. Dept. of Commerce, Montgomery County, Md.: Brief Economic Facts (2017) at 2, 
http://bit.ly/2rFHvG2; Md. Dept. of Commerce, Prince George’s County, Md.: Brief Economic Facts 
(2017) at 2, http://bit.ly/2sY6P8e. 
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116. Maryland’s sovereign interests in tax revenues, The defendant’s 
violations of the Emoluments Clauses also injure Maryland’s interest in preserving tax revenue 
for the benefit of its residents, For example, National Harbor is a resort development with hotels, 
a casino, restaurants, entertainment, a marina, and shops located on the Potomac River in Prince 
George’s County, Maryland. Although Maryland does not own National Harbor, the various 
hotels and other businesses in the complex generate significant tax revenue for state and local 
governments, through income tax assessed on the businesses and their employees, sales tax, hotel 
tax, and other taxes and fees. 

117... The National Harbor development includes MGM National Harbor, a hotel, 
entertainment, shopping, and casino complex that is subject to a Community Benefit Agreement 
between MGM National Harbor, LLC, and the government of Prince George’s County, a 
subdivision of the State of Maryland.87 The Community Benefit Agreement sets goals 
encouraging MGM National Harbor to hire Prince George’s County residents, to contract with 
minority business enterprises and other businesses located in the County, and to create 
investment opportunities for County residents. The casino is operated under a gaming license 
granted by the Maryland Lottery and Gaming Control Commission, a state government entity. 
Under Maryland law, the state and local governments receive 56% of the proceeds generated by 
MGM National Harbor’s video lottery terminals and 20% of the gross proceeds generated by its 
table games.®8 In the first four months of 2017, MGM National Harbor’s casino proceeds 


contributed more than $75 million in revenue to state and local government treasuries to fund 


a See County Council of Prince George’s County, Md., Resolution No, CR-68-2014 
(July 23, 2014) (approving Community Benefit Agreement), http://bit.ly/2rotRaS. 


$8 Md. Code Ann., State Gov't § 9-1A-27; Md. Lottery and Gaming Control 
Agency, Maryland Casinos Generate $135.7 Million in Revenue During April, http://bit.ly/2s8zSsD. 


oF. 


various public purposes, including more than $55 million for the State’s Education Trust Fund.®9 
Any circumstance that impairs National Harbor’s ability to attract visitors and guests will 
diminish the revenues on which the state and local governments depend. 

118. Trump International Hotel, located in the District of Columbia, is a direct 
competitor of National Harbor’s hotels and other businesses, including MGM National Harbor. 
Those hotels and businesses suffer competitive harm by the defendants’ ongoing constitutional 
violations, and Maryland’s tax coffers, in turn, are diminished as a result.9° 

Proprietary and other financial injuries to the plaintiffs 

119. The District of Columbia. The District has a financial interest in properties, 
venues, and other enterprises located within the District as owner, lender, or landlord. 

120. The District owns the Walter E. Washington Convention Center. The 
Washington Convention and Sports Authority (also known as Events DC), is an instrumentality 
of the government of the District of Columbia. Events DC operates event and conference venues 
in the District, including the Walter E. Washington Convention Center, D.C. Armory, and 
Carnegie Library. 

121. The District, through Events DC, serves the diplomatic community and foreign 
and state governments by providing services that compete with those owned or controlled by the 
defendant or the Trump Organization. 

122, In fiscal year 2016, Events DC generated over $30 million in revenue from 
building rental and ancillary charges. A portion of Events DQ’s revenue is based on demand for 


the Convention Center, D.C. Armory, and Carnegie Library. 


ca Id. 


20 Benjamin Freed, MGM Says Its National Harbor Resort Will ‘Blow Away’ Donald 
Trump’s DC Hotel, Washingtonian (Jan. 20, 2016), http://bit.ly/2qXV7g6. 
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123. On August 9, 2016, the Embassy of Colombia partnered with the U.S. Soccer 
Foundation to host an Olympic watch party at the Carnegie Library for the soccer match 
between the U.S. Women’s National team and Colombia.®! 

124, On September 6, 2016, the Embassy of Tajikistan celebrated Tajikistan 
Independence Day at a reception held at the Carnegie Library.°? 

125, As discussed above, Trump International Hotel Washington, D.C., specifically 
markets its hotel rooms, event space, and food and beverage services to the diplomatic 
community and foreign governments. 

126. The defendant, his family, and other members of the defendant’s administration 
have continued to promote his hotel properties, such as by making multiple appearances at those 
properties, including in connection with official business. 

127, Since the defendant’s inauguration, foreign governments (including the Embassy 
of Kuwait and the Kingdom of Saudi Arabia) have held events at the hotel, and public officials 
have stated that, since the defendant was elected president, they are more likely to pay for goods 
and services at the defendant’s properties in an attempt to curry favor with him. 

128. The defendant’s receipt or acceptance of presents or emoluments through the 
Trump International Hotel Washington, D.C. and other properties owned or controlled by the 
defendant or the Trump Organization has resulted in a competitive injury to the Walter E. 


Washington Convention Center, D.C. Armory, and Carnegie Library. 


a Olympic Watch Party, US Soccer Foundation website (last visited June 10, 2017), 
http://bit.ly/2auRNlm. 


is Tajtk Independence, Washington Diplomat Facebook page (last visited June 10, 


2017), http://bit.ly/2rMR3z8. 
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129. The District’s interest is further injured by the loss of the economic value of its 
brands in comparison to defendant’s brand, as foreign and state governments and their agents 
and instrumentalities favor his businesses for reasons related to the defendant’s receipt or 
acceptance of presents or emoluments. 

130. The State of Maryland. Maryland has a proprietary interest in properties, 
venues, and enterprises that directly compete with those owned or controlled by the defendant or 
the Trump Organization. Maryland suffers economic loss because its enterprises are placed at a 
competitive advantage as the result of the defendant’s ongoing violations of the Foreign and 
Domestic Emoluments Clauses. 

131. Specifically, Maryland has a direct financial interest in the Montgomery County 
Conference Center, part of the Bethesda North Marriott Hotel and Conference Center located 
in Bethesda, Maryland. The site of the hotel and conference center is owned by the Montgomery 
County Revenue Authority, a public corporation established by Montgomery County, which is a 
subdivision of the State of Maryland. The County Revenue Authority leased the conference 
center portion of the site to Montgomery County and to the Maryland Stadium Authority, an 
instrumentality of the State,9? as equal tenants-in-common to develop the conference center. The 
development of the conference center was funded through bonds issued by the Maryland 
Stadium Authority, separate bonds issued by the County Revenue Authority, and direct 
contributions from Montgomery County. The County Revenue Authority also leased the hotel 
portion of the site to a consortium of private investors that funded the development of the hotel. 
The hotel and conference center are overseen by a management committee that includes 


representatives of Montgomery County and the Maryland Stadium Authority, and the facility is 


a Md. Code Ann., Econ. Dev. § 10-604 (2008 Repl. Vol.). 
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operated by Marriott Hotel Services, Inc., under an agreement with Montgomery County. The 
conference center offers approximately 39,000 square feet of meeting space. In fiscal year 2016, 
activities at the conference center generated, directly and indirectly, an estimated $45.9 million in 
spending, and yielded estimated tax revenues of more than $2.7 million for the State and nearly 
$1 million for Montgomery County.% 

132. Furthermore, as explained above, the State of Maryland has suffered financial 
harm because it has a sovereign interest in the receipt of tax revenues from facilities (like the 
National Harbor) that are in competition with businesses owned by the defendant and/or his 
affiliated enterprises outside the State. 

133. The declaratory and injunctive relief that the plaintiffs are seeking would remedy 
these injuries by eliminating the plaintiffs’ competitive disadvantage vis-a-vis the defendant. 


V. 
CLAIMS 


COUNT I 
Violations of the Foreign Emoluments Clause 
(Declaratory and Injunctive Relief) 

134, As discussed in detail above, the defendant has violated—and will continue to 
violate—the Foreign Emoluments Clause. The phrase “Person holding any Office of Profit or 
Trust,” as used in the clause, includes the President. The phrases “present” and “Emolument .. . 
of any kind whatever” together cover anything of value, including without limitation monetary 
and non-monetary gifts or transactions, transactions granting special treatment, and transactions 
above marginal cost. And the phrase “any King, Prince, or foreign State” includes any foreign 
government and any agent or instrumentality thereof. 


af Montgomery County Conference Center Economic and Fiscal Impact Analysis FY 2016, Final 
Report (Jan. 2017) at 1-2. 
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LSS: The defendant has accepted “present{s]” or “Emolument[s]” directly from—or 
from agents or instrumentalities of —China, the United Arab Emirates, Kuwait, Indonesia, Saudi 
Arabia, Afghanistan, Qatar, India, Georgia, the United Kingdom, and other “foreign State[s],” 
without seeking or obtaining “the Consent of the Congress” as required by the Foreign 
Emoluments Clause. 

136. As described more fully in paragraphs 29 to 78 herein, the defendant is 
committing or will commit these violations in connection with transactions involving the Trump 
International Hotel Washington, D.C., New York’s Trump Tower and Trump World Tower, 
restaurants the defendant owns or that are located in his hotels or other properties, the television 
program “The Apprentice” and its spinoffs and international versions, and other business and 
property interests and transactions in the United States and abroad. 

LO? As a direct result of these violations of the Foreign Emoluments Clause, the 
plaintiffs, and their residents, have suffered significant harm. They also stand to suffer additional 
significant harm directly from the further occurrence of these violations. 

138: No plan announced by the defendant or his attorneys as of the date of this filing 
can make this conduct constitutional or otherwise remedy these constitutional violations. 

139; The District of Columbia and the State of Maryland are entitled to injunctive 
and declaratory relief to stop the above-mentioned Foreign Emoluments Clause violations and 
any other Foreign Emoluments Clause violations. This Court has the power to grant such relief 
pursuant to its inherent authority to grant equitable relief and 28 U.S.C. §§ 1331 and 2201. 

COUNT II 
Violations of the Domestic Emoluments Clause 
(Declaratory and Injunctive Relief) 
140, As discussed in detail above, the defendant has also violated—and will continue 


to violate—the Domestic Emoluments Clause. As President, he is the sole subject of the clause. 
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The phrase “any other Emolument” under the clause covers remuneration beyond the 
President’s “Compensation” as set by Congress, including monetary and non-monetary 
payments or transactions, transactions granting special treatment, and transactions above 
marginal cost. And the phrase “the United States, or any of them” includes any part of the 
federal government, any state government, any local government, and any agent or 
instrumentality thereof. 

41. The defendant is and will be accepting “any other Emolument” from “the 
United States, or any of them.” As described more fully in paragraphs 79 to 99 herein, the 
defendant has committed violations of the Domestic Emoluments Clause, and without this 
Court’s intervention he will continue violate the clause. 

142, As a direct result of these violations of the Domestic Emoluments Clause, the 
plaintiffs, and their residents, have suffered significant harm. They also stand to suffer additional 
significant harm directly from the further occurrence of these violations. 

143, No plan announced by the defendant or his attorneys as of the date of this filing 
can make this conduct constitutional or otherwise remedy these constitutional violations. 

144. The District of Columbia and the State of Maryland are entitled to declaratory 
and injunctive relief to stop and prevent the above-mentioned Domestic Emoluments Clause 
violations and any other violations of the clause. This Court has the power to grant such relief 


pursuant to its inherent authority to grant equitable relief and 28 U.S.C. §§ 1331 and 2201. 
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VI. 
PRAYER FOR RELIEF 


WHEREFORE, the District of Columbia and the State of Maryland respectfully request 
that this Court enter a judgment in their favor and against the defendant, consisting of: 

(a) A declaratory judgment, stating that the defendant has violated and will continue 
to violate the Foreign and Domestic Emoluments Clauses, as construed by this Court; 

(b) injunctive relief, enjoining the defendant from violating the Foreign and Domestic 
Emoluments Clauses, as construed by this Court; 


(c) such other and further relief as this Court may deem just and proper. 


Dated: June 12, 2017 THE DISTRICT OF COLUMBIA 


By: s/ Natahe O, Ludaway 


KARL A. RACINE* 
Attorney General for the District of Columbia 


NATALIE O. LUDAWAY 

Chief Deputy Attorney General 
Federal Bar No. 12533 
natalie.ludaway@dc.gov 
STEPHANIE E, LITOs* 

Senior Counsel to the Attorney General 
stephanie.litos@dc.gov 

441 Fourth Street, N.W. 
Washington, D.C. 20001 

T: (202) 724-1521 

F; (202) 730-1837 


*oro hac vice application forthcoming 
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BRIAN E, FROSH 
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I. 
NATURE OF THE ACTION 


1. This is an action against Donald J. Trump in his official capacity as President of the 
United States and in his individual capacity.' The case involves unprecedented constitutional 
violations by the President that have injured and threaten to cause continuing injury to the District 
of Columbia (“the District”) and the State of Maryland (“Maryland”) and their respective residents, 
including direct injury to the plaintiffs’ interests in properties located in the District, in Prince 
George’s County, Maryland, and in Montgomery County, Maryland. 

2 The lawsuit alleges violations by the President of two distinct yet related provisions 
of the U.S. Constitution that seek to make certain that he faithfully serves the American people, 
free from compromising financial entanglements with foreign and domestic governments and 
officials. The first provision, the Foreign Emoluments Clause, prohibits any “Person holding any 
Office of Profit or Trust” from accepting “any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State,” absent “the Consent of the Congress.” U.S. 
Const. art. I, § 9, cl. 8. The second, the Domestic Emoluments Clause, entitles the President to 
receive a salary while in office and forbids him from “receiv[ing] within that Period any other 
Emolument from the United States, or any of them.” U.S. Const. art. II, § 1, cl. 7. Together, these 
provisions help ensure that the President serves with undivided loyalty to the American people, 
and the American people only. Our republican form of government demands no less. 

3. Vested by the Constitution with extraordinary power, the President is bound by oath 
to “faithfully execute” his office and “preserve, protect and defend the Constitution of the United 


States.” Since 1789, each President, regardless of temperament or ideology, has sought, in his own 


1 ig heh its a : : : 
For ease of reference, Plaintiffs use the honorific “President” or the word “defendant” to refer to Donald J. 
Trump in his official capacity and his individual capacity. 
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way, to honor that solemn vow. Yet fundamental to a President’s fidelity to that oath is the 
Constitution’s demand that the President, as the highest officeholder in the land, disentangle his 
private finances from those of domestic and foreign powers. Never before has a President acted 
with such disregard for this constitutional prescription. 

4, President Trump’s continued ownership interest in a global business empire, which 
renders him deeply enmeshed with a legion of foreign and domestic government actors, violates 
the Constitution and calls into question the rule of law and the integrity of the country’s political 
system. Whatever the sincerity of the persons involved, foreign and domestic officials are put in 
the position of considering whether offering benefits to businesses associated with the President is 
important to maintaining goodwill. And irrespective of whether such benefits affect the President’s 
decision-making or shift his foreign or domestic policy, uncertainty about whether the President 
is acting in the best interests of the American people, or rather for his own ends or personal 
enrichment, inflicts lasting harm on our democracy. The Framers of the Constitution foresaw that 
possibility, and acted to prevent that harm. 

2: The Emoluments Clauses are two critical, closely related anti-corruption provisions 
aimed at ensuring that the President faithfully serves the people, free from the distorting or 
compromising effects of financial inducements provided by foreign nations, their leaders, 
individual states in the Union, Congress, or other parts of the federal government. They ensure that 
Americans do not have to guess whether a President who orders their sons and daughters to die in 
foreign lands acts out of concern for his private business interests; they do not have to wonder if 
they lost their job due to trade negotiations in which the President has a personal stake; and they 


never have to question whether the President can sit across the bargaining table from foreign 
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leaders and faithfully represent the world’s most powerful democracy, unencumbered by fear of 
harming his own companies. 

6. With respect to the Foreign Emoluments Clause, the Framers were aware that 
entanglements between American officials and foreign powers could pose a creeping, insidious 
threat to the Republic. The theory underlying the clause, informed by English history and by the 
Framers’ experience, is that a federal officeholder who receives something of value from a foreign 
government can be imperceptibly induced to compromise what the Constitution insists be his only 
loyalty: the best interest of the United States of America. And rather than address such corruption 
by punishing it after the fact, the Framers concluded that the best solution was to write a strict 
prophylactic rule into the Constitution itself, thereby guaranteeing that improper incentives never 
undo this important safeguard of American autonomy. Applied to President Trump’s diverse 
dealings, the text and purpose of the clause speak as one: absent the consent of Congress, private 
enrichment through the receipt of benefits from foreign governments is prohibited.” 

ae The Domestic Emoluments Clause was also designed to protect the government 
from corruption. The Founders intended the clause to serve as a guarantee that Congress, other 
parts of the federal government, and the states “can neither weaken [the President’s] fortitude by 
operating on his necessities, nor corrupt his integrity by appealing to his avarice.”*? The Framers 
further intended the clause to protect against self-dealing by ensuring that the President’s service 


s: Norman L. Eisen, Richard Painter & Laurence H. Tribe, The Emoluments Clause: 


Its Text, Meaning, and Application to Donald J. Trump (Dec. 16, 2016), 
http://brook.gs/2hGIMbW; see also Applicability of Emoluments Clause to Employment of 
Government Employees by Foreign Public Universities, 18 Op. O.L.C. 13, 18 (1994) (“Those who 
hold offices under the United States must give the government their unclouded judgment and their 
uncompromised loyalty. That judgment might be biased, and that loyalty divided, if they received 
financial benefits from a foreign government.”). 


3 The Federalist No. 73 (Alexander Hamilton). 
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is remunerated only by the compensation fixed in advance by Congress. 

8. Relatedly, and in ways particularly important to the plaintiffs, the Domestic 
Emoluments Clause shields the states and the District of Columbia from undue pressure to provide 
emoluments to the President, and protects them from reprisal for any refusal to do so. In a similar 
vein, the provision safeguards the states and the District from unfair advantages certain states may 
enjoy from opportunities to curry favor from the President by providing emoluments that other 
states lack. 

9. President Trump, acting through companies he owns or controls, has violated both 
the Foreign Emoluments Clause and the Domestic Emoluments Clause by receiving millions of 
dollars in payments, benefits, and other valuable consideration from foreign governments and 
persons acting on their behalf, as well as federal agencies and state governments. His repeated, 
ongoing violations include remuneration derived from: (a) leases of Trump properties held by 
foreign-government-owned entities; (b) purchase and ownership of condominiums in Trump 
properties by foreign governments or foreign-government-controlled entities; (c) other property 
interests or business dealings tied to foreign governments; (d) hotel accommodations, restaurant 
purchases, the use of venues for events, and purchases of other services and goods by foreign 
governments and diplomats at hotels, restaurants, and other domestic and international properties 
owned, operated, or licensed by President Trump; (e) continuation of the General Services 
Administration lease for President Trump’s Washington, D.C. hotel despite his breach of the 
lease’s terms, and potential provision of federal tax credits in connection with the same property; 
and (f) payments from foreign-government-owned broadcasters related to rebroadcasts and foreign 


versions of the television program “The Apprentice” and its spinoffs. Moreover, President Trump, 
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by asserting that he will maintain the interests at issue, is poised to engage in similar constitutional 
violations for the duration of his presidency. 

10. These present and continuing violations of the Constitution’s anti-corruption 
protections threaten the free and independent self-governance at the core of our democracy. The 
President is making decisions every day with profound and far-reaching effects on American life, 
from determining who can travel into the country to deciding whether the United States will 
abandon global efforts to combat climate change; from proposing budgets to overseeing the federal 
workforce; from evaluating who will pay more in taxes to choosing how people will access health 
care. Yet Americans are left uncertain as to whether these decisions, with their sweeping impact 
on foreign and domestic policy, are driven solely by unyielding loyalty to the country’s best 
interests, or rather are affected by self-interested motivations grounded in the international and 
domestic business dealings in which President Trump’s personal fortune is at stake. 

11. The President’s violations of the Emoluments Clauses undermine the trust the 
American people are entitled to have in their government. It is fundamental to our system of self- 
governance that our duly elected Presidents and the governments over which they preside will 
always act in singular pursuit of our liberty, security, health, and well-being. President Trump’s 
myriad international and domestic business entanglements make him vulnerable to corrupt 
influence and deprive the American people of trust in their chief executive’s undivided loyalty. 

12. The District and Maryland have compelling interests in ensuring that the Foreign 
and Domestic Emoluments Clauses are enforced and protect their residents as designed. The 
President’s disregard for these constitutional constraints has resulted in significant and ongoing 
harm to the District and to Maryland. 


Be The District and Maryland have other sovereign, quasi-sovereign, and proprietary 
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interests in preventing the defendant’s violations of the Emoluments Clauses. The defendant, his 
organization, and its affiliates have received presents or emoluments from foreign states or 
instrumentalities and federal agencies, and state and local governments in the form of payments to 
the defendant’s hotels, restaurants, and other properties. The defendant has used his position as 
President to boost this patronage of his enterprises, and foreign diplomats and other public officials 
have made clear that the defendant’s position as President increases the likelihood that they will 
frequent his properties and businesses. 

14. The defendant’s ongoing constitutional violations harm the sovereign and quasi- 
sovereign interests of the District and Maryland. Maryland has an interest in preserving its role as 
a separate sovereign and securing observance of the terms under which it participates in the federal 
system. That interest is harmed by the defendant’s violations of both Emoluments Clauses, but it 
carries particular force with respect to the Domestic Emoluments Clause, which exists (at least in 
part) for the protection of “the United States and any of them.” Indeed, as government entities with 
authority to tax and regulate businesses and real estate, the District and Maryland are harmed by 
perceived and/or actual pressure to grant special treatment to the defendant and his extensive 
affiliated enterprises, or else be placed at a disadvantage vis-a-vis other states and governments 
that have granted or will grant such special treatment. In addition, the District and Maryland have 
an interest in protecting their economies and their residents, who, as the defendant’s local 
competitors, are injured by decreased business, wages, and tips resulting from economic and 
commercial activity diverted to the defendant and his business enterprises due to his ongoing 
constitutional violations. Maryland is itself further injured by the reduction in tax revenue that 
flows from those violations. 


15. The defendant’s ongoing constitutional violations also harm the proprietary 
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interests of the District and Maryland. The District and Maryland suffer direct financial harm in 
their capacity as proprietors of businesses that compete with the defendant’s businesses, to the 
extent that businesses owned by him and/or his affiliated enterprises attract customers and divert 
them away from businesses that the District and Maryland own, license, or tax. 

16. The District of Columbia and Maryland bring this action to stop President Trump’s 
violations of the Emoluments Clauses. As a direct result of those violations, the District and 
Maryland have been injured and will continue to be injured absent relief from this Court. To 
prevent these injuries, they request that this Court enter a declaratory judgment that President 
Trump has violated the Foreign and Domestic Emoluments Clauses and an injunction against 
violating these clauses further. 


Il. 
PARTIES, JURISDICTION, AND VENUE 


ee The plaintiffs are the District of Columbia and the State of Maryland. 

18. | The District of Columbia is a municipal corporation empowered to sue and be sued, 
and is the local government for the territory constituting the permanent seat of the federal 
government. The District is represented by and through its chief legal officer, the Attorney General 
for the District of Columbia. The Attorney General has general charge and conduct of all legal 
business of the District and all suits initiated by and against the District and is responsible for 
upholding the public interest. 

19. The State of Maryland is a sovereign state of the United States of America. The 
State is represented by and through its chief legal officer, the Attorney General of Maryland. He 
has general charge, supervision, and direction of the State’s legal business, and acts as legal advisor 


and representative of all major agencies, boards, commissions, and official institutions of state 
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government. The Attorney General’s powers and duties include acting on behalf of the State and 
the people of Maryland in the federal courts on matters of public concern. 

20. The defendant is Donald J. Trump, a natural person and the President of the United 
States of America. He is being sued in his official capacity and in his individual capacity. 

21. This Court has subject-matter jurisdiction under 28 U.S.C. §§ 1331 and 2201. 

22. | Venue is proper under 28 U.S.C. § 1391(e)(1) because the defendant is “an officer 
... Of the United States ... acting in his official capacity or under color of legal authority,” and 
the District of Maryland is a “judicial district” in which “a substantial part of the events or 
omissions giving rise to the claim occurred,” and (in any event) where one of “the plaintiff[s] 
resides.” 


III. 
LEGAL BACKGROUND 


23. The Foreign Emoluments Clause. The origins of the Foreign Emoluments Clause 
go back to at least 1651, when the Dutch broke with traditional European diplomatic customs and 
prohibited their foreign ministers from accepting “any presents, directly or indirectly, in any 
manner or way whatever.’* The Framers also had the benefit of earlier thinking by those who 
drafted state constitutions, including Maryland’s,* and by those who crafted the Articles of 


Confederation, which contained the clause’s predecessor: “[N]or shall any person holding any 


- 5 John Bassett Moore, A Digest of International Law § 651 (1906) (quoting Dutch 
Republic regulation). 
> See Md. Declaration of Rights of 1776, art. 32 (“That no person ought to hold, at 


the same time, more than one office of profit, nor ought any person, in public trust, to receive any 
present from any foreign prince or state, or from the United States, or any of them, without the 
approbation of this State.”’). 


Case 8:17-cv-01596-PJM Document 90-2 Filed 02/23/18 Page 12 of 49 


office of profit or trust under the United States, or any of them, accept of any present, emolument, 
office, or title of any kind whatever, from any king, prince, or foreign State.’””® 

24. The Foreign Emoluments Clause was not included initially at the Constitutional 
Convention, but it was added without dissent at the request of Charles Pinckney, who “urged the 
necessity of preserving foreign Ministers & other officers of the U.S. independent of external 
influence.”’ Edmund Jennings Randolph confirmed the clause’s anti-corruption purpose, stating: 
“Tt was thought proper, in order to exclude corruption and foreign influence, to prohibit any one 
in office from receiving or holding any emoluments from foreign states.”* The Framers recognized 
the perils of foreign influence and corruption, even in situations subtler than quid pro quo bribery, 
and they therefore created a broad constitutional prophylactic rule applicable to anything of value 
given by any foreign government to anyone holding an “Office of Profit or Trust under the United 
States,” including the President. 

2D: Consistent with the intent of the Framers, the Foreign Emoluments Clause is 
properly interpreted to cover monetary or nonmonetary transactions. Indeed, the text of the clause 
bars the receipt of both a “present” and an “Emolument,” which together cover anything of value, 
including without limitation payments, transactions granting special treatment, and transactions 
above marginal cost. The clause also explicitly bars the receipt of “any present [or] Emolument 
... of any kind whatever,” emphasizing the breadth of conduct covered under the provision. 

26. The Foreign Emoluments Clause covers not only transfers of anything of value 


from a king, prince, or foreign state individually, but also any transfer from instrumentalities or 


6 Articles of Confederation of 1781, art. VI, § 1. 
d 2 Farrand, The Records of the Federal Convention of 1787, at 389. 
: 3 Farrand, The Records of the Federal Convention of 1787, at 327. 
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agents of a foreign state. This is in keeping with the considered view of the Department of Justice’s 
Office of Legal Counsel, whose constitutional interpretations are instructive, though not 
controlling.” 

Zé The Domestic Emoluments Clause. The Framers also intended to prevent the 
system of patronage, influence, and rent-extraction that predominated in the colonial governors’ 
offices through a Domestic Emoluments Clause applying to just the President. The clause provides 
that the President’s “Compensation” shall not be increased or decreased, and that he may not 
receive any “other Emolument from the United States, or any of them,” during his term of office. 
The clause thus works to ensure that neither states nor the federal government can “weaken his 
fortitude by operating on his necessities, nor corrupt his integrity by appealing to his avarice.”!° 
And because the clause is specifically concerned with the federal government as well as the states, 
it does not allow for Congress to consent to the President’s receipt of additional emoluments 
beyond his salary. This ban on additional emoluments, Alexander Hamilton wrote, would ensure 
that the President would have “no pecuniary inducement to renounce or desert the independence 
intended for him by the Constitution.”'' Further, as recognized by judicial authorities, the ban 
“addressed the Framers’ concern that the President should not have the ability to convert his or her 
office for profit.” 

28. | The Domestic Emoluments Clause reflects the Framers’ particular concern about 
making sure that the nation’s powerful chief executive remains free from distorting and corrupting 


influences that might hinder his ability to faithfully execute his office. The clause accordingly 


? Applicability of the Emoluments Clause and the Foreign Gifts and Decorations Act 


to the President’s Receipt of the Nobel Peace Prize, 33 Op. O.L.C. 8 (2009). 
” The Federalist No. 73 (Alexander Hamilton). 
es Id. (emphasis added). 
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proscribes emoluments not only from states and the federal government, but also their respective 


instrumentalities and subdivisions. 


IV. 
RELEVANT FACTS 
A. The defendant’s Foreign Emoluments Clause violations 
29: Following the defendant’s inauguration, he continues to own and control hundreds 


of businesses throughout the world, including hotels and other properties. His business empire 
comprises a multitude of different corporations, limited-liability companies, limited partnerships, 
and other entities that he owns or controls, in whole or in part, operating in the United States and 
at least 20 foreign countries.'? His businesses are loosely organized under an umbrella known as 
the “Trump Organization,” consisting of the Trump Organization LLC d/b/a The Trump 
Organization and The Trump Organization, Inc., both of which are owned solely by him. But his 
interests also include scores of other entities not directly owned by either Trump Organization 
entity but that he personally owns, owns through other entities, and/or controls.'? The defendant 
also has several licensing agreements that provide continuing flows of income. Through these 
entities and agreements, he personally benefits from business dealings, and is (and will be) 
enriched by any business in which the entities he owns or controls engage with foreign 
governments, instrumentalities, and officials. 

30. On January 11, 2017, the defendant announced a plan to turn “leadership and 


management” of the Trump Organization over to his sons Eric Trump and Donald Trump Jr., as 


he Marilyn Geewax & Maria Hollenhorst, Trump’s Businesses And Potential 


Conflicts: Sorting It Out, NPR (Dec. 5, 2016), http://n.pr/2g2xZDP. 


i U.S. Office of Gov’t Ethics, Donald J. Trump, 2016 Executive Branch Personnel 
Public Financial Disclosure Report (May 16, 2016), http://bit.ly/2gBUwIV. 
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well as a longtime company executive.'* But the plan did not include relinquishing ownership of 
his businesses or establishing a blind trust. 

SL. The defendant continues to own—and be well aware of the activities of—the 
Trump Organization and other corporations, limited-liability companies, limited partnerships, and 
other entities in which he retains an ownership interest. Although he formed a trust to hold his 
business assets, he may obtain distributions from his trust at any time.!> 

32. The defendant’s son, Eric Trump (who is also an advisor to the defendant’s trust), 
initially indicated that he would not communicate with his father concerning his business interests. 
Eric Trump has now acknowledged, however, that he will provide business updates to the 
President on at least a quarterly basis. '° 

33. | The defendant has neither sought nor received “Consent of the Congress” with 
respect to his receipt of presents or emoluments from foreign government officials, entities, or 
instrumentalities. 

The District of Columbia’s Trump International Hotel 

34: The Trump International Hotel Washington, D.C. is located on Pennsylvania 
Avenue, N.W., just blocks from the White House. The defendant owns and controls this hotel 


through various entities. 


“ Donald Trump’s News Conference: Full Transcript and Video, N.Y. Times (Jan. 
11, 2017), http://nyti.ms/2j}kKFUPK. 


“ David Kravitz & Al Shaw, Trump Lawyer Confirms President Can Pull Money 
From His Businesses Whenever He Wants, ProPublica (Apr. 4, 2017), http://bit.ly/201OMIC. 


Jennifer Calfas, Eric Trump Says He’ll Give the President Quarterly Updates on 


Business Empire, Fortune (Mar. 24, 2017), http://for.tn/2n2MRXa; Maggie Haberman & Glenn 
Thrush, Trump Reaches Beyond West Wing for Counsel, N.Y. Times (Apr. 22, 2017), 
http://nyti.ms/2rsFqvk. 
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3D; The defendant, through entities he owns, receives payments made to the Trump 
International Hotel by guests who stay in hotel rooms and patrons who use the hotel venues or 
other goods or services in the hotel. 

36. The restaurant BLT Prime is located in the Trump International Hotel. The 
defendant, through various business entities, owns the restaurant, licenses the name from BLT 
Prime, and pays BLT Prime to operate the restaurant.!7 

aT: Since the election, the Trump International Hotel has specifically marketed itself to 
the diplomatic community. On one occasion, barely a week after the election, it held an event 
where it pitched the hotel to about 100 foreign diplomats.'® The hotel also hired a “director of 
diplomatic sales” to facilitate business with foreign states and their diplomats and agents, luring 
the director away from a competing hotel in Washington.!” 

38. In addition, the defendant has repeatedly appeared at the hotel since his election, 
adding further media attention to the property and raising its public profile. Several figures in his 
administration, including Treasury Secretary Steve Mnuchin and Small Business Administration 
Administrator Linda McMahon, have also lived or continue to live in the hotel.”° 

39. Diplomats and their agents have voiced their intent to stay at (or hold events at) the 


Trump International Hotel. “Believe me, all the delegations will go there,” one “Middle Eastern 


yy Jessica Sidman, How Donald Trump Lost His DC Restaurants, Washingtonian 


(Oct. 23, 2016), http://bit.ly/2htYzq9. 


is Jonathan O’Connell & Mary Jordan, For foreign diplomats, Trump hotel is place 


to be, Wash. Post (Nov. 18, 2016), http://wapo.st/2qukI gh. 
- Id. 
20 Julie Bykowicz, Trump Hotel May be Political Capital of the Nation’s Capital, 
Associated Press (Mar. 5, 2017), http://apne.ws/2n2Rxfs. 
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diplomat” told the Washington Post about the hotel.?! An “Asian diplomat” agreed: “Why 
wouldn’t I stay at his hotel blocks from the White House, so I can tell the new president, ‘I love 
your new hotel!’ Isn’t it rude to come to his city and say, ‘I am staying at your competitor?” 

40. These statements have become reality. The Embassy of Kuwait, a foreign state, 
held its National Day celebration at the Trump International Hotel on February 22, 2017.77 Upon 
information and belief, Kuwait paid for the venue, food, and other services provided in connection 
with the celebration. The cost has been estimated at $40,000 to $60,000.7* Before the election, a 
“save the date” reservation had been made with the Four Seasons hotel, where the event had 
previously been held.** According to one report, the Embassy of Kuwait moved the event under 
pressure from the Trump Organization (though Kuwait’s ambassador to the United States denied 
being pressured).”° As a result, the Trump International Hotel or its controlling entities have 
received one or more payments from Kuwait after 12:01 pm on January 20, 2017. 

4l. Between January 23 and 26, 2017 and during February 2017, the Kingdom of Saudi 


Arabia, a foreign state, spent thousands of dollars on rooms, catering, and parking at the Trump 


ee Id. 
oe Id. 
cs Jonathan O’Connell, Kuwaiti Embassy is latest to book Trump D.C. hotel, but 


ambassador says he felt ‘no pressure’, Wash. Post (Dec. 20, 2016), http://wapo.st/2pMtw21; 
Jackie Northam, Kuwait Celebration At Trump Hotel Raises Conflict of Interest Questions, NPR 
(Feb. 25, 2017), http://n.pr/2lavPoB. 


as Julia Harte, Kuwait could pay up to $60,000 for party at Trump Hotel in 


Washington, Reuters (Feb. 27, 2017), http://reut.rs/20FztKa. 


2 Jackie Northam, Kuwait Celebration At Trump Hotel Raises Conflict of Interest 
Questions. 


a Judd Legum & Kira Lerner, Under political pressure, Kuwait cancels major events 


at Four Seasons, switches to Trump’s D.C. hotel, ThinkProgress (Dec. 19, 2016), 
http://bit.ly/2rssRzM. 
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International Hotel. In a Foreign Agents Registration Act report filed with the Department of 
Justice, an agent representing the Royal Embassy of the Kingdom of Saudi Arabia reported paying 
the hotel $190,272 for lodging, $78,204 for catering, and $1,568 for parking between October 1, 
2016 and March 31, 2017, using money received from Saudi Arabia.?’ Some of the payments were 
made after the defendant’s inauguration as President.”* Upon information and belief, Saudi Arabia 
paid at least $250 per night for each of the rooms it rented through its agent between January 23 
and 26, 2017,7? and paid the hotel for meals and other services provided in connection with the 


stay. Saudi Arabia paid for individuals to have dinner at the hotel on January 23 and both breakfast 


30 


and dinner on January 24.°* Upon information and belief, at least one of the meals was provided 


by BLT Prime. Upon information and belief, Saudi Arabia paid the hotel through its agent for 
similar expenses associated with a visit in mid-February.*! As a result, the Trump International 
Hotel or its controlling entities have received one or more payments from Saudi Arabia, through 


its agent, after 12:01 pm on January 20, 2017. 


ze MSLGROUP Americas Inc. d/b/a Qorvis MSLGROUP, Supplemental Statement 
Pursuant to the Foreign Agents Registration Act of 1938, as amended, for six month period ending 
3/31/2017, filed May 31, 2017, http://bit.ly/2rAQjgE; Chuck Ross, Saudis Spent $270K At Trump 
Hotel In Lobbying Campaign Against 9/11 Bill, Daily Caller (June 4, 2017), http://bit.ly/2sSKB7F. 


2 Byron Tau & Rebecca Ballhaus, Trump Hotel Received $270,000 From Lobbying 
Campaign Tied to Saudis, Wall Street Journal (June 6, 2017), http://on.wsj.com/2s42HH9. 


a2 Isaac Arnsdorf, Saudis foot tab at Trump hotel, POLITICO (Feb. 9, 2017), 
http://politi.co/2kZa6mS. 


7 Operations Order from Jason E. Johns, President of NMLB Veterans Advocacy 


Group, to Fly-In Veterans regarding the Justice Against Sponsors of Terrorism Act (Jan. 23-26, 
2017), http://bit.ly/20iBdIp. 


Ross, Saudis Spent $270K At Trump Hotel In Lobbying Campaign Against 9/11 
Bill. 
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42. On or about April 6, 2017, Kaha Imnadze, the Ambassador and Permanent 
Representative of Georgia to the United Nations, stayed at the Trump International Hotel and then 


tweeted his compliments about the hotel.*” 


Upon information and belief, the government of 
Georgia, a foreign state, paid the hotel for his room and other services provided in connection with 
his stay. As a result, the Trump International Hotel or its controlling entities have received one or 
more payments from Georgia after 12:01 pm on January 20, 2017. 

43. On information and belief, after 12:01 pm on January 20, 2017, the Trump 
International Hotel or its controlling entities have received and will continue to receive payments 
from other foreign states, instrumentalities of foreign states, or foreign officials. 

44. On January 20, 2017, Trump Old Post Office LLC, the entity leasing the building 
in which the Trump International Hotel is located and in which the defendant has a beneficial 
interest, amended its governing agreement to provide that, during the defendant’s presidency, the 
company will not make any distributions of profits to any entity in which the defendant has a 
beneficial interest and will credit these undistributed profits to an unrecovered capital contribution 
account held for the benefit of the designated entities that defendant controls. This amendment is 
immaterial to whether the defendant has violated the Foreign Emoluments Clause. The defendant 
remains owner of approximately 77.5% of the Trump Old Post Office LLC (the remaining shares 
are owned by three of his children), and thereby benefits from any amounts deposited into the 


unrecovered capital contribution account. He further may receive distribution from those amounts 


once he is no longer in office. 


ye Kaha Imnadze (@kahaimnadze), Twitter (Apr. 6, 2017, 8:49 AM), 
http://bit.ly/201F8Fd. 
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45. Additionally, by providing that the defendant’s contributions will be used by Trump 
Old Post Office LLC for business purposes, the amendment increased the value of one of his assets. 

46. Prior to taking office, President Trump’s attorney promised that all profits earned 
from foreign governments would be donated to the U.S. Treasury. The Trump Organization later 
admitted, however, that it was not tracking all payments that it received from foreign governments, 
and that it plans only to estimate, rather than calculate, such payments.*? 

New York’s Trump Tower 

47. Trump Tower is a mixed-use skyscraper on Fifth Avenue in New York City. 
Through the use of various entities, the defendant owns and controls Trump Tower and, through 
entities he owns, receives payments made to Trump Tower by tenants. 

48. One of the largest tenants of Trump Tower is the Industrial and Commercial Bank 
of China (“ICBC”), which is a Chinese majority-state-owned enterprise.*4 As such, ICBC is an 
instrumentality of a foreign state. 

49, After 12:01 pm on January 20, 2017, Trump Tower or its controlling entities have 
received one or more payments from ICBC under its lease. Trump Tower or its controlling entities 
will continue to receive regular payments from ICBC under its lease agreement. 

50. The defendant has repeatedly referenced ICBC’s Trump Tower lease in discussing 
his views of U.S.-China relations. During his presidential campaign in June 2015, for instance, the 


defendant stated: “I love China! The biggest bank in the world is from China. You know where 


s Ari Melber, et al., Trump Failing to Track Foreign Cash at His Hotels, NBC News 
(May 24, 2017), http://nbcnews.to/2qWzv3x. 


oA Caleb Melby, et al., When Chinese Bank’s Trump Lease Ends, Potential Conflict 
Begins, Bloomberg (Nov. 28, 2016), https://bloom.bg/20Q07T4. 
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their United States headquarters is located? In this building, in Trump Tower.”*> Similarly, in 
March 2016, when asked about China’s territorial claims in the South China Sea, the defendant 
told the Washington Post, “I do deals with them all the time. The largest bank in the world, 400 
million customers, is a tenant of mine in New York, in Manhattan.”°° 

51. The term of ICBC’s Trump Tower lease runs until October 2019, before the end of 
the defendant’s term. As a result, any negotiations for a renewal or extension of the lease will occur 
while he is serving as President.>’ 

525 Trump Grill is a restaurant located inside Trump Tower that the defendant owns 
through various business entities. Upon information and belief, tenants of Trump Tower, including 
officials of China and other countries, have dined at Trump Grill as a result of their tenancy in the 
Tower and the foreign states themselves may host events there. Accordingly, foreign states or their 
instrumentalities likely have paid or will pay for services at Trump Grill. The defendant has and 
will continue to receive payments from various foreign states through Trump Grill. 

New York’s Trump World Tower 

333 Trump World Tower is a skyscraper on United Nations Plaza in New York City, 
containing condominium units. Through the use of various entities, the defendant manages and 
controls Trump World Tower and, through entities he owns, receives payments made by residents 


of the Trump World Tower for common charges and handles rental transactions involving 


condominium units. 


2 Id. 
ae Id. 
Id. 
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54. In 2001, the Kingdom of Saudi Arabia paid $4.5 million to purchase a floor of 
Trump World Tower.** The annual common charges for building amenities for the floor totaled 
$85,585 at the time. As of 2003, the most recent year for which information is publicly available, 
the Kingdom of Saudi Arabia paid monthly common charges of about $7,398—or $88,781 per 
year. The floor currently belongs to the Kingdom of Saudi Arabia for use by the Saudi Mission to 
the United Nations, which upon information and belief continues to pay common charges to the 
defendant.°? 

55. In 2015, the defendant said about Saudi Arabia: “I get along great with all of them. 
They buy apartments from me.” He further noted: “They spend $40 million, $50 million. Am I 
supposed to dislike them? I like them very much.””” 

56. | The Kingdom of Saudi Arabia is a foreign state, and the Saudi Mission to the United 
Nations is an instrumentality of a foreign state. 

57. In 2002, the Permanent Mission of India to the United Nations, an instrumentality 
of a foreign state, paid $5.1 million to purchase two units in Trump World Tower from the 


defendant.*! As of 2003, the most recent year for which information is publicly available, the 


Mission paid monthly common charges of approximately $3,639—or $43,670 per year. The units 


a Stephen R. Brown, Donald Trump made millions from Saudi Arabia, but trashes 


Hillary Clinton for Saudi donations to Clinton Foundation, N.Y. Daily News (Sept. 4, 2016), 
http://nydn.us/2bNEAq2. 


of Id. 
40 I d. 


= N.Y.C. Dep’t of Finance, Office of the City Registrar, Condo. Unit Deed: 845 U.N. 
Ltd. P’ship To The Permanent Mission of India to the U.N. (Dec. 23, 2002), 
http://on.nyc.gov/2pb8Obx. 
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continue to belong to the Mission, which upon information and belief continues to pay common 
charges to the defendant. 

58. In 2009, the Permanent Mission of Afghanistan to the United Nations, an 
instrumentality of a foreign state, paid $4.235 million to purchase a unit in Trump World Tower.” 
As of 2003, the most recent year for which information is publicly available, the common monthly 
charges for the unit purchased by the Mission were approximately $2,090 per month—or $25,085 
per year. The unit continues to belong to the Mission, which upon information and belief continues 
to pay common charges to the defendant. 

59. In 2004, the Permanent Mission of Qatar to the United Nations, an instrumentality 
of a foreign state, paid $1,995,000 to purchase a unit in Trump World Tower, and in 2012, it paid 
$8.375 million to purchase two additional units in Trump World Tower. As of 2003, the most 
recent year for which information is publicly available, the common monthly charges for the units 
purchased by the Mission were a total of approximately $5,660 per month—or $67,920 per year. 
The units continue to belong to the Mission, which upon information and belief still pays common 
charges to the defendant. 

60. The defendant, through entities he owns, receives payments made to Trump World 
Tower by tenants and owners of units in the building through their payment of common charges 
and other fees. On information and belief, these payments include management and other fees paid 


to the building’s management company, an entity owned by the defendant. 


fe Max Abelson, Afghanistan Buys $4.2 M. Trump Condo (with ‘Peacefulness and 
Views’), Observer (Sept. 11, 2009), http://bit.ly/20Q74n3. 


21 


Case 8:17-cv-01596-PJM Document 90-2 Filed 02/23/18 Page 24 of 49 


61. Trump World Tower or its controlling entities will continue to receive regular 
common charge payments from Saudi Arabia, India, Afghanistan, and Qatar, and those payments 
will flow to the defendant. 

62. The World Bar is a bar located in Trump World Tower. 

63. Tenants of the Trump World Tower, including officials from Saudi Arabia, India, 
Afghanistan, and Qatar have patronized (or will patronize) the World Bar. Further, foreign states 
or agents or instrumentalities of these or other foreign states have hosted and will host events at 
the World Bar due to its location near the United Nations. By reason of his financial stake in Trump 
World Tower, the defendant will either receive payments from foreign states made to the World 
Bar, or the revenue that the World Bar receives, including from foreign states, affects the amount 
of rent that the defendant is able to charge the World Bar. 

Chinese trademarks 

64. The defendant began to seek trademark protection in China for the use of his name 
in connection with building construction services in 2006. His application was rejected by the 
Trademark Office, and he subsequently lost his appeals to the Trademark Review and Adjudication 
Board, the Beijing Intermediate People’s Court, and the Beijing High People’s Court.*? The 
defendant suffered his most recent court defeat in May 2015, the month before he declared his 
candidacy for President. 

65. Three weeks after his election, on December 2, 2016, the defendant spoke directly 


with Taiwanese President Tsai Ing-wen.** That conversation broke longstanding protocol and 


"0 Erika Kinetz, With Trump’s win in China, will Trump toilets get flushed? 


Associated Press (Feb. 14, 2017), http://apne.ws/2mfcK9N. 


si Jordan Fabian & Neetzan Zimmerman, Trump makes history with phone call to 


Taiwan leader, The Hill (Dec. 2, 2016), http://bit.ly/2prWnYu. 
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suggested that the defendant might end the “One China” policy that the United States had observed 
for decades. The defendant further indicated before taking office that he might end the One China 
policy unless some benefit were received in exchange. 

66. On February 9, 2017, however, the defendant spoke with Chinese President Xi 
Jinping and pledged to honor the One China policy.*° Five days later, on February 14, 2017, China 
reversed its prior course and gave the defendant trademark protection. 

67. Chinese law prohibits awarding trademarks that are “the same as or similar to the 
name of leaders of national, regional, or international political organizations.’”*” 

68. Even though China had denied the defendant trademark protection for more than 
ten years, including in a ruling from an appellate court, and despite Chinese law barring the use of 
foreign leaders’ names as trademarks, China reversed course and decided to grant the defendant 
the trademark he had sought and valued. But China did so only after he had been elected President, 
questioned the One China policy, was sworn in, and then re-affirmed the One China policy. 

69. The trademarks have considerable value because they give the Trump Organization 


the sole right to profit from the Trump brand in China. China’s granting of these trademarks 


constitutes a present or emolument provided to the defendant. 


oe Jordan Fabian & Evelyn Rupert, Trump promises Chinese president he’ll honor 


‘one China’ policy, The Hill (Feb. 9, 2017), http://bit.ly/2pbgZUW; Laurel Raymond & Judd 
Legum, Trump’s trademark tests Chinese law, Think Progress (Feb. 18, 2017), 
http://bit.ly/2pXHZTZ. 


a Fabian & Rupert, Trump promises Chinese president he’ll honor ‘one China’ 


policy. 


a Raymond & Legum, Trump’s trademark tests Chinese law. 


23 


Case 8:17-cv-01596-PJM Document 90-2 Filed 02/23/18 Page 26 of 49 


70. When asked why the defendant changed his position on the One China policy, and 
whether he had received something in exchange from China, White House Press Secretary Sean 
Spicer answered: “The President always gets something,” but did not elaborate.** 

International versions and distribution of “The Apprentice” and its spinoffs 

71. The defendant earns royalties and other payments from the distribution in other 
countries of the television program “The Apprentice” and its spinoffs (including “The Celebrity 
Apprentice” and “The New Celebrity Apprentice,” for which he is still an executive producer), 
and also from international versions of the programs produced in other countries. In some 
instances, these payments originate from foreign governments or their agents or instrumentalities. 
For instance, the defendant is paid for a version of the program “The Apprentice” that airs in the 
United Kingdom.” The network that broadcasts “The Apprentice” and spinoff shows in the United 
Kingdom is an instrumentality of a foreign state. 

T2. After 12:01 pm on January 20, 2017, the defendant has received and will continue 
to receive payments from foreign states via their payments for “The Apprentice” or its spinoffs 
and international versions. Such payments constitute presents or emoluments that the defendant 
has accepted and will accept from a foreign state. 

Other foreign connections, properties, and businesses 

qT: United Arab Emirates. The defendant’s company is engaged in several real-estate 


projects in the United Arab Emirates, including Dubai’s Trump International Golf Club, which 


aii Madeline Conway, Spicer on Trump’s ‘One China’ agreement: ‘The president 


always gets something’, POLITICO (Feb. 27, 2017), http://politi.co/2prZpf7. 


ia Madeline Berg, Here’s How Much Donald Trump Will Earn From Producing 
‘Celebrity Apprentice’, Forbes (Dec. 13, 2016), http://bit.ly/2pYOS9h. 
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opened on February 18, 2017.°° Upon information and belief, the defendant, through various 
business entities, has a branding-and-management contract with the property, and thereby 
possesses a financial interest in the Trump International Golf Club. 

74. All services for the golf club, including electricity, water, and roads, “come at the 
discretion of the government,” and the “club’s bar will need government approvals to serve 
alcohol, not to mention other regulatory issues.”*! 

rey The golf club and other projects cannot be built or operated without permits, utility, 
and other services and approvals. These discretionary approvals accordingly confer value on the 
defendant, through his financial stake in the company receiving them, in violation of the Foreign 
Emoluments Clause. 

76. Indonesia. The defendant’s company is engaged in at least two real-estate projects 
in Indonesia, including redeveloping a resort in Bali.°” Upon information and belief, the defendant, 
through various business entities, has a licensing-and-management agreement with these projects, 
through which he possesses a financial interest in them. 

dds Completing the projects required or will require permits and approvals from the 


Indonesian government. The defendant will receive value from these discretionary permits and 


a0 Sudarsan Raghavan, Trump’s sons get red carpet treatment at Dubai golf club 


opening, Wash. Post (Feb. 18, 2017), http://wapo.st/2pY 20tL. 


se Jon Gambrell, Golf Club Shows Pitfalls of His Presidency, Associated Press (Jan. 
3, 2017), http://apne.ws/2j0gOVk. 


oe Tan Jarrett, Pan Pacific makes way for Trump in Bali, Travel Weekly (Feb. 17, 


2017), http://bit.ly/2nU3ANN; Richard C. Paddock & Eric Lipton, Trump ’s Indonesia Projects, 
Still Moving Ahead, Create Potential Conflicts, N.Y. Times (Dec. 31, 2016), 
http://nyti.ms/2kKSKLp; Russ Choma, Trump’s Indonesian Business Partner Brags About His 
Access, Mother Jones (Feb. 10, 2017), http://bit.ly/2kujqMC. 
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approvals through his financial stake in the company receiving them, in violation of the Foreign 
Emoluments Clause. 

78. Other. The defendant also owns, operates, and licenses numerous other businesses 
throughout the United States and abroad, including other hotels, other properties for sale or lease, 
and golf courses and clubs.°* The defendant, through his financial stake in the company or 
companies receiving them, derives value from the foreign permits and approvals associated with 
the owning and operation of those businesses in violation of the Foreign Emoluments Clause. In 
addition, revenues from foreign states’ patronage of his hotels, golf clubs, and other businesses 
may flow to the defendant. After 12:01 pm on January 20, 2017, the defendant, through at least 
one of his various businesses, properties, and other entities has received one or more presents or 
emoluments from foreign states and will continue to do so. 


B. The defendant’s Domestic Emoluments Clause violations 


79. As alleged above, the defendant owns and controls hundreds of businesses 
throughout the country, including hotels and other properties. The defendant personally benefits 
from the business dealings of these entities and agreements associated with them, and is and will 
be enriched by their business with state governments or federal agencies within the scope of the 
Domestic Emoluments Clause. 

The District of Columbia’s Trump International Hotel 

80. On August 5, 2013, Trump Old Post Office LLC, a business entity owned primarily 


by the defendant, signed a 60-year lease with the General Services Administration (“GSA”)—an 


oe U.S. Office of Gov’t Ethics, Donald J. Trump, 2016 Executive Branch Personnel 
Public Financial Disclosure Report (May 16, 2016), http://bit.ly/2gBUwIV. 
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independent agency of the United States, whose administrator is appointed by the President—to 
open a hotel in the Old Post Office Building in the District of Columbia. 

81. More than 76% of Trump Old Post Office LLC is owned by DJT Holdings LLC, 
which is in turn owned almost entirely by the Donald J. Trump Revocable Trust, of which the 
defendant is the sole beneficiary. The Trump International Hotel Washington, D.C. is located at 
this site. The defendant has not divested his interest in the lease since becoming President. 

82. Section 37.19 of the Old Post Office lease states: “No ... elected official of the 
Government of the United States . . . shall be admitted to any share or part of this Lease, or to any 
benefit that may arise therefrom.” A violation of Section 37.19 is a non-monetary breach and a 
default unless it is remedied within 30 days after notice from the GSA. Accordingly, the defendant 
has been in breach of the lease with the GSA since 12:01 pm on January 20, 2017, when he became 
President. 

83. Before the defendant’s inauguration, the GSA’s Deputy Commissioner indicated to 
Representatives Elijah Cummings, Peter DeFazio, Gerald Connolly, and André Carson that the 
defendant would be in violation of the lease unless he “fully divests himself of all financial interests 
in the lease” for the Trump International Hotel, which he has not done. Shortly after the 
inauguration, Norman Dong, a GSA official appointed by former President Obama, became acting 
administrator. But less than a day later, the defendant replaced Mr. Dong with Tim Horne, who 
had coordinated the GSA’s transition with the defendant’s campaign.™* 

84. Several weeks later, on March 16, 2017, the defendant released a proposed 2018 


budget increasing GSA’s funding, while cutting all (or nearly all) other non-defense-related 


24 Isaac Arnsdorf, Trump Picks Leader for Federal Agency Overseeing His D.C. 


Hotel, POLITICO (Jan. 26, 2017), http://politi.co/2psgMfU. 
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agencies’ budgets.°>> One week after that, on March 23, the GSA issued a letter stating that— 
contrary to the lease’s plain terms—Trump Old Post Office LLC “is in full compliance with 
Section 37.19 [of the lease] and, accordingly, the lease is valid and in full force and effect.”>° A 
significant portion of the letter reviews the purported financial benefits of the lease to the GSA 
and taxpayers—even though those benefits are immaterial to the question of breach. 

85. Attached to the March 23, 2017 letter was an amendment to the agreement 
governing the business of Trump Old Post Office LLC. This amendment is the basis of the GSA’s 
position that the tenant is in compliance with the lease, but the letter does not explain how the 
amendment brings the tenant into compliance. In fact, as described above, the amendment does 
not prevent the defendant from receiving “any benefit” from the lease, and Trump Old Post Office 
LLC remains in breach of the lease. 

86. In forbearing from enforcing the Old Post Office lease’s default and termination 
procedures, despite the tenant’s breach of its terms, and in cooperating with the tenant in 
attempting to create the appearance of compliance with the lease, the federal government has given 
the defendant an emolument in violation of the Domestic Emoluments Clause. 

87. Additionally, the defendant, through entities he owns, is seeking a $32 million 
historic-preservation tax credit for the Trump International Hotel. Approval of this credit is at the 


discretion of the National Park Service, an instrumentality of the federal government now under 


» Office of Mgmt. & Budget, Exec. Office of the President, America First, A Budget 
Blueprint to Make America Great Again (2017), http://bit.ly/2nvjrBO. 


7 Letter from Kevin M. Terry, Contracting Officer, United States Gen. Servs. 


Admin., to Donald J. Trump, Jr. (Mar. 23, 2017), http://bit.ly/2nhKfaB. 
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the defendant’s authority.°’ If approved, the tax credit would offset approximately 20% of the cost 
of rehabilitating the building in which the Trump International Hotel is operating. 

88. On November 14, 2016, the defendant received approval from the National Park 
Service for the second phase of the three-step-approval process. If final approval is granted, it may 
constitute an emolument, in violation of the Domestic Emoluments Clause. 

Mar-a-Lago Club 

89. | The Mar-a-Lago Club is a private club and estate located in Palm Beach, Florida. 
It is comprised of 20 acres of land, with a main mansion of over 100 rooms, along with a beach 
club, pools, tennis courts, and a 20,000 square foot ballroom for private events. The estate itself 
was purchased by the defendant in 1985. A decade later, in 1995, the defendant opened the club 
as a hotel and resort for dues-paying members of the public. It is owned by the defendant directly 
or owned by entities that he directly controls. 

90. The defendant, through entities he owns, receives payments made to the Mar-a- 
Lago Club by members and guests who join or visit the club, or rent space there, or pay for other 
goods or services at the club. 

91. Membership in the Mar-a-Lago Club requires payment of an initiation fee of 
$200,000, plus tax, as well as $14,000 a year in annual dues. This fee was doubled following the 
defendant’s election as President—an increase from $100,000 to $200,000.*® Since his election, 
the defendant has also attempted to capitalize on his office by advertising his private property to 
foreign governments and individuals. 


BA Eric Levitz, Trump Won the Presidency, Then Approval on a Tax Subsidy for His 


Hotel, New York Mag. (Nov. 30, 2016), http://nym.ag/20FF109. 


oe Robert Frank, Mar-a-Lago Membership Fee Doubles to $200,000, CNBC (Jan. 25, 
2017), http://cnb.cx/2kjIc2j. 


29 


Case 8:17-cv-01596-PJM Document 90-2 Filed 02/23/18 Page 32 of 49 


O27. The State Department and at least two U.S. Embassies—those located in the United 
Kingdom and Albania—have promoted the Mar-a-Lago estate and club on their respective 
websites by posting a 400-word blog post, originally written by Leigh Hartman for a State 
Department-managed website, “Share America,” on April 4, 2017.°° 

93. | The State Department and embassies’ actions have served to promote Mar-a-Lago 
as the defendant’s “Florida estate” and claimed that it “has become well known as the president 
frequently travels there to work or host foreign leaders.” 

94. The State Department is an executive department within the federal government 
under the defendant’s authority. 

95: ShareAmerica, the blog for which the post was originally written, is specifically 
directed towards foreign individuals and governments.*! 

96. This post advertising Mar-a-Lago has since been removed from the websites of the 
State Department and the embassies, but not before substantive, world-wide advertising of the 
defendant’s private property, using government resources, had occurred. 

oT. The defendant has used his official position as President to promote his Mar-a-Lago 
property. He has designated Mar-a-Lago as the “Winter White House,” and also refers to it as the 


“Southern White House.” Since taking office, he has visited Mar-a-Lago on at least seven 


Darren Samuelsohn, State Department, U.S. Embassies Promoting Trump’s Mar- 


a-Lago, POLITICO (Apr. 24, 2017), http://politi.co/2peC7Jb. 


ep Mar-a-Lago: The winter White House, http://bit.ly/2paWtRK (blog post 
subsequently removed; former blog post shown at Dan Merica, State Department removes Mar-a- 
Lago blog post, CNN (Apr. 25, 2017), http://cnn.it/2pdRu2x). 

61 
2017). 

62 


About Us, ShareAmerica, https://share.america.gov/about-us/ (last visited June 9, 


See, e.g., Press Briefing by Press Secretary Sean Spicer (Feb. 2, 2017) (“Luckily, 
for those of you who are going to be joining the President down to Florida this weekend, you’ll 
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occasions, and has met with a number of foreign leaders there, including Japanese Prime Minister 
Shinzo Abe and the President of the People’s Republic of China, Xi Jinping.© 

98. Upon information and belief, federal, state, and local governments, or their 
instrumentalities, have made and will continue to make payments for the use of facilities owned 
or operated by the defendant for a variety of functions. The defendant will receive a portion of 
those payments, which constitute emoluments prohibited by the Domestic Emoluments Clause. 

99. Although the exact extent of these emoluments is not currently known, examples 
of current or potential violations include “public pension funds in at least seven U.S. states’”—but 
not the State of Maryland or the District of Columbia—that “have invested millions of dollars in 
an investment fund that owns a New York hotel and pays one of President Donald Trump’s 
companies to run it, according to a Reuters review of public records.” And the defendant has 
received (or will likely receive) a host of other potential emoluments from federal, state, and/or 


local governments. 


get some time to get a glimpse of summer at the “Winter White House’ in Mar-a-Lago.”), 
http://bit.ly/2k5Q31Z; Remarks by President Trump in Listening Session with the National 
Association of Manufacturers (Mar. 31, 2017) (“The President: . . . As you know the President of 
China is coming to Florida. We’re having a meeting—big meeting—at Mar-a-Lago. We call it the 
Southern White House, which it actually is. It was originally built as the Southern White House, a 
lot of people don’t know.”), http://bit.ly/2rUHOZI. 


oF See Background Briefing by Senior Administration Officials on the Visit of 


President Xi Jinping of the People’s Republic of China (Apr. 4, 2017) (“SENIOR 
ADMINISTRATION OFFICIAL: . . . I’m certain it was President Trump’s invitation that they 
meet outside of Washington, D.C.—. . . you know, you’ve heard people refer to it as the “winter 
White House.’ It’s a place where he feels comfortable and at home, and where he can break the 
ice with Xi Jinping without the formality, really, of a Washington meet-up.”), 
http://bit.ly/2nV Qy26. 


eA Julia Harte, Exclusive: A New York hotel deal shows how some public pension funds 


help to enrich Trump, Reuters (Apr. 26, 2017), http://reut.rs/20IONEp. 
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C. Post-inauguration premium for the defendant’s goods and services 


100. Since the defendant’s inauguration as President, goods and services sold by his 
various Trump businesses have sold at a premium. The defendant’s high office gives the Trump 
brand greater prominence and exposure. Moreover, these goods and services provide (or have the 
potential to provide) a unique benefit: access to, influence on, and the goodwill of the President of 
the United States. 

101. Thus, for example, the starting rate for “guest rooms” at the defendant’s Old Post 
Office hotel increased to $500 on most nights, up hundreds of dollars from when the hotel first 
opened shortly before the defendant’s election.© 

102. Further, as discussed earlier, the initiation fee for membership at defendant’s Mar- 
a-Lago resort doubled from $100,000 to $200,000 shortly after he was elected. 


D. The plaintiffs’ interests in this litigation 


103. The plaintiffs’ interests in this litigation are substantial. They are harmed by the 
defendant’s constitutional violations in at least two distinct ways. First, they have suffered (and 
will continue to suffer) harm to their sovereign and/or quasi-sovereign interests, including 
Maryland’s interest in preserving its rightful status within our federal system; the plaintiffs’ 
interest in not being subjected to unfair competition by virtue of ongoing violations of 
constitutional provisions designed to guard against corruption and to protect interests distinct to 
the states themselves; the plaintiffs’ interest in protecting their economies and their residents from 
economic harm; and Maryland’s interest in preserving its tax revenue. Second, the plaintiffs have 


suffered (and will continue to suffer) proprietary and other financial harms as a result of the 


e The Associated Press, Trump Hotel May Be Political Capital of Nation’s Capital, 
Fortune (Mar. 5, 2017), http://for.tn/2rsCsX1. 


ee Robert Frank, Mar-a-Lago membership fee doubles to $200,000. 
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defendant’s ongoing constitutional violations. These injuries can be redressed by a declaration that 
the defendant is in violation of the Emoluments Clauses and an injunction preventing his continued 
violation of them. 

Sovereign and quasi-sovereign injuries to the plaintiffs 

104. Maryland’s sovereign interest in enforcing the terms on which it agreed to enter 
the Union. Before adopting the federal Constitution, Maryland and its sister states were truly 
independent sovereigns. Many of these states—including Maryland—had incorporated protections 
against public corruption into their own legal codes and constitutions, with specific prohibitions 
on public officials accepting payments from federal, state, or foreign governments. The Maryland 
Declaration of Rights, adopted August 14, 1776, provides that “all persons invested with the 
legislative or executive powers of government are the trustees of the public,” and contains a 
precursor to the U.S. Constitution’s Emoluments Clauses.°’ This precursor combines the concerns 
of the two clauses into a single prohibition: “That no person ought to hold, at the same time, more 
than one office of profit, nor ought any person, in public trust, to receive any present from any 
foreign prince or state, or from the United States, or any of them, without the approbation of this 
State.”°* The Maryland Constitution of 1776 further provided for banishment “forever” as a 
potential punishment for a governor sharing “directly or indirectly” in the profits of another office, 
and also prohibited the governor from receiving part of the profits of supplying the army and 


navy. 


me Md. Declaration of Rights of 1776, art. 4 (Aug. 14, 1776). 
= Id., art. 32. 
oo Md. Const. of 1776, arts. 33 and 53. 
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105. Maryland’s historical prohibition against foreign and domestic emoluments is 
consistent with the constitutions adopted by the other colonies at the time. The Pennsylvania 
Constitution of 1776, which Benjamin Franklin helped draft, made clear “[t]hat government is, or 
ought to be, instituted for the common benefit, protection and security of the people, nation or 
community; and not for the particular emolument or advantage of any single man, family, or sett 
of men, who are a part only of that community.””° The South Carolina Constitution of 1776,’! and 
the Massachusetts Constitution of 1780,” contained similar prohibitions against corruption of 
public officials. 

106. The prohibitions contained in the Domestic and Foreign Emoluments Clauses were 
thus material inducements to the states entering the union. As a state sovereign, Maryland retains 
its power to bring suit to enforce those prohibitions today. 

107. The plaintiffs’ governmental interest in not being compelled to compete 
improperly for influence or favor. As explained above, the Domestic Emoluments Clause in 
particular reflects the Framers’ deep concern that one or more of the states (or the federal 
government) might seek to buy off the President so that he would exercise power to their advantage 


and to the detriment of other states, thereby disrupting the balance of power in the federalist 


Const. of Pa., Declaration of the Rights of the Inhabitants of the Commonwealth or 


State of Pennsylvania, art. V; see also id. at § 36 (“As every freeman to preserve his independence, 
(if without a sufficient estate) ought to have some profession, calling, trade or farm, whereby he 
may honestly subsist, there can be no necessity for, nor use in establishing offices of profit, the 
usual effects of which are dependence and servility unbecoming freemen, in the possessors and 
expectants; faction, contention, corruption, and disorder among the people. But if any man is called 
into public service; to the prejudice of his-private affairs, he has a right to a reasonable 
compensation: And whenever an office, through increase of fees or otherwise, becomes so 
profitable as to occasion many to apply for it, the profits ought to be lessened by the legislature.”). 


a S.C. Const. of 1776, art. X. 
Re Mass. Const., ch. II, art. XII. 
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system. Thus, the Domestic Emoluments Clause aims to prevent “the United States, or any of 
them,” from feeling compelled (or being compelled) to confer private financial benefits on the 
President in order to compete for influence and favor. 

108. The District and Maryland each have a governmental interest in the enforcement of 
their respective laws regarding taxation, environmental protection, zoning, and land use as they 
relate to real property that the defendant or the “Trump Organization” may own or seek to acquire. 
The defendant and his affiliated enterprises have a large and expanding portfolio of real-estate 
holdings, including a hotel in the District, and the defendant’s Trump International Realty, 
otherwise known as T International Realty LLC, is registered to conduct business in Maryland.” 

109. Real-estate acquisition, ownership, and development implicate a range of legal 
requirements under the laws of the District and Maryland, including tax laws that generate revenue 
for the District, Maryland, and their instrumentalities. The defendant has boasted that he has 
achieved success in real-estate acquisition and development by using his financial clout and 
political connections to extract from governments maximum concessions, exemptions, waivers, 
and variances with respect to taxes and other requirements imposed by law.”4 Indications to date 
suggest that this longstanding practice of the Trump Organization did not cease upon the 


defendant’s election to the Presidency; rather, there is evidence that the defendant’s ascendancy to 


ie Md. State Dep’t of Assessments and Taxation, Md. Business Express, Registration 


for Trump International Realty, http://bit.ly/2qgXZWpQ. 


i Geraldine Baum, Tom Hamburger & Michael J. Mishak, Trump has thrived with 
government’s generosity, L.A. Times (May 11, 2011), http:/Nat.ms/1UGMtc8; Jillian Kay 
Melchior, Donald Trump Has Mastered the Art of the Tax Break, National Review (Aug. 19, 2015) 
(“Trump has long sought subsidies, tax breaks, and other preferential treatment from the 
government.”), http://bit.ly/Irher3 Y. 
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the highest office in the land has enhanced his organization’s ability to win concessions from 
governments with respect to his properties. ’° 

110. The defendant’s acceptance or receipt of presents and emoluments in violation of 
the Constitution presents the District and Maryland with an intolerable dilemma: either (1) grant 
the Organization’s requests for concessions, exemptions, waivers, variances, and the like and 
suffer the consequences, potentially including lost revenue and compromised enforcement of 
environmental protection, zoning, and land use regulations, or (2) deny such requests and be placed 
at a disadvantage vis-a-vis states and other government entities that have granted or will agree to 
such concessions. Either way, the result is the very type of injury that the Domestic Emoluments 
Clause was designed to prevent. 

111. Moreover, the District and Maryland, which rank first and fourth, respectively, in 
per capita amount of federal government expenditures, are particularly susceptible to injury 
resulting from budgetary decisions that are subject to the corrupting influence of emoluments.’ 
Federal funds make up approximately 25% of the District’s fiscal year 2018 budget,’’ and 
Maryland is relying on federal funds for nearly 30% of the State government’s budget for fiscal 


year 2018.’8 Federal government spending accounted for more than 42% of the District’s gross 


a Michael LaForgia & Steve Eder, When That Feisty Neighbor Becomes the 
President, N.Y. Times (May 6, 2017), http://nyti.ms/2qXUxPw. 


ae U.S. Dept. of Commerce, Consolidated Federal Funds Report for Fiscal Year 2010 
(Sept. 2011) at 23, 32, http://bit.ly/2r6mJRe. 


u Council of the District of Columbia, Committee of the Whole, Report on Bill 22- 
241, the “Fiscal Year 2018 Federal Portion Budget Request Act of 2017” (May 30, 2017) at 2, 
http://bit.ly/2sOx6Fz. 


Hs Md. Dept. of Legislative Services, The 90 Day Report: A Review of the 2017 
Legislative Session at A-3, A-28, http://bit.ly/2r6gIEs. 
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domestic product and more than 28% of Maryland’s in fiscal year 2014.” Both the District and 
Maryland are home to headquarters for federal agencies. Civilian federal agencies employ 
approximately 17% of the workforce in the District®® and 10% of Maryland’s total workforce.*! 
Federal agencies annually have spent more than $21 billion for procurement in the District and 
more than $26 billion for procurement in Maryland.®? Given this significance of federal 
government spending and operations, and the President’s significant role in determining how, 
when, and where federal funds are spent, the conflict of interest inherent in the defendant’s receipt 
of emoluments directly and profoundly affects the District and Maryland. 

112. The plaintiffs seek to protect this distinct interest, and thereby vindicate their role 
as governments in our constitutional scheme. 

113. The plaintiffs’ interest in preventing economic injury to their residents and their 
economies. The District is home to 680,000 residents, while the State of Maryland is home to over 
6.1 million residents. Residents of both the District and Maryland participate in a thriving 
hospitality industry that comprises a substantial part of the plaintiffs’ economies. For example, in 


2014, visitors to the District generated approximately $6.81 billion in spending®’ and drove $3.86 


se Pew Charitable Trusts, /ssue Brief: Federal Spending in the States 2005 to 2014 
(Mar. 3, 2016) at 6, http://bit.ly/1QIOg43. 


a0 Office of Personnel Management, Data, Analysis & Documentation: Federal 


Employment Reports (Sept. 2015), http://bit.ly/2gZWcRE; District of Columbia, Wage and Salary 
Employment by Industry and Place of Work (Dec. 2015), http://bit.ly/2raFJhF. 


= John Fritze, Trump’s Budget Suggests Major Changes in Md., Baltimore Sun (Mar. 


16, 2017), http://bsun.md/2r6n1 Yk. 

o U.S. Dept. of Commerce, Consolidated Federal Funds Report for Fiscal Year 2010 
(Sept. 2011) at 37, 48, http://bit.ly/2r6mJRe. 

es Office of the Deputy Mayor for Planning and Economic Development, Hospitality 
and Tourism, https://dmped.dc.gov/page/hospitality-and-tourism. 
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billion in wages** for 74,570 employees in the District’s hospitality industry.*° In Maryland, 
tourists and travelers spent nearly $17 billion in 2015, yielding $5.7 billion in wages for more than 
140,000 employees,*© including more than 72,000 hospitality industry workers employed in the 
two Maryland counties that border the District of Columbia.*’ Both the District and Maryland 
regulate competition and transparency in this industry through laws that prohibit anticompetitive 
or deceptive practices and protect consumers. 

114. Residents of the District and Maryland are injured by the payment of presents and 
emoluments to the defendant because it tilts the competitive playing field toward his businesses; 
causes competing companies and their employees to lose business, wages, and tips; and generates 
a range of market distortions that restrict and curtail opportunity, diminish revenues and earnings, 
and hamper competition. 

115. The District and Maryland have the authority and right to vindicate their interest in 
providing and preserving a level playing field in the hospitality industry, and in ensuring that their 
residents are free from the injuries and competitive disadvantages that flow from defendant’s 
violations of the Emoluments Clauses. 

116. Maryland’s sovereign interests in tax revenues. The defendant’s violations of the 
Emoluments Clauses also injure Maryland’s interest in preserving tax revenue for the benefit of 


its residents. For example, National Harbor is a resort development with hotels, a casino, 


of Id. 


- Id. 


ae Md. Tourism Development Board, FY 2016 Tourism Development Annual Report 


(Jan. 4, 2017) at 3, http://bit.ly/2r0k3Ra. 


et Md. Dept. of Commerce, Montgomery County, Md.: Brief Economic Facts (2017) 


at 2, http://bit.ly/2rFHvG2; Md. Dept. of Commerce, Prince George’s County, Md.: Brief 
Economic Facts (2017) at 2, http://bit.ly/2sY6P8e. 
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restaurants, entertainment, a marina, and shops located on the Potomac River in Prince George’s 
County, Maryland. Although Maryland does not own National Harbor, the various hotels and other 
businesses in the complex generate significant tax revenue for state and local governments, 
through income tax assessed on the businesses and their employees, sales tax, hotel tax, and other 
taxes and fees. 

117. The National Harbor development includes MGM National Harbor, a hotel, 
entertainment, shopping, and casino complex that is subject to a Community Benefit Agreement 
between MGM National Harbor, LLC, and the government of Prince George’s County, a 
subdivision of the State of Maryland.** The Community Benefit Agreement sets goals encouraging 
MGM National Harbor to hire Prince George’s County residents, to contract with minority 
business enterprises and other businesses located in the County, and to create investment 
opportunities for County residents. The casino is operated under a gaming license granted by the 
Maryland Lottery and Gaming Control Commission, a state government entity. Under Maryland 
law, the state and local governments receive 56% of the proceeds generated by MGM National 
Harbor’s video lottery terminals and 20% of the gross proceeds generated by its table games.°®? In 
the first four months of 2017, MGM National Harbor’s casino proceeds contributed more than $75 
million in revenue to state and local government treasuries to fund various public purposes, 


including more than $55 million for the State’s Education Trust Fund.”° Any circumstance that 


ae See County Council of Prince George’s County, Md., Resolution No. CR-68-2014 
(July 23, 2014) (approving Community Benefit Agreement), http://bit.ly/2rotRaS. 


a Md. Code Ann., State Gov’t § 9-1A-27; Md. Lottery and Gaming Control Agency, 
Maryland Casinos Generate $135.7 Million in Revenue During April, http://bit.ly/2s8zSsD. 


90 Id. 
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impairs National Harbor’s ability to attract visitors and guests will diminish the revenues on which 
the state and local governments depend. 

118. Trump International Hotel, located in the District of Columbia, is a direct 
competitor of National Harbor’s hotels and other businesses, including MGM National Harbor. 
Those hotels and businesses suffer competitive harm by the defendants’ ongoing constitutional 
violations, and Maryland’s tax coffers, in turn, are diminished as a result.?! 

Proprietary and other financial injuries to the plaintiffs 

119. The District of Columbia. The District has a financial interest in properties, venues, 
and other enterprises located within the District as owner, lender, or landlord. 

120. The District owns the Walter E. Washington Convention Center. The Washington 
Convention and Sports Authority (also known as Events DC), is an instrumentality of the 
government of the District of Columbia. Events DC operates event and conference venues in the 
District, including the Walter E. Washington Convention Center, D.C. Armory, and Carnegie 
Library. 

121. The District, through Events DC, serves the diplomatic community and foreign and 
state governments by providing services that compete with those owned or controlled by the 
defendant or the Trump Organization. 

122. In fiscal year 2016, Events DC generated over $30 million in revenue from building 
rental and ancillary charges. A portion of Events DC’s revenue is based on demand for the 


Convention Center, D.C. Armory, and Carnegie Library. 


a Benjamin Freed, MGM Says Its National Harbor Resort Will ‘Blow Away’ Donald 
Trump’s DC Hotel, Washingtonian (Jan. 20, 2016), http://bit.ly/2qgX V7g6. 
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123. On August 9, 2016, the Embassy of Colombia partnered with the U.S. Soccer 
Foundation to host an Olympic watch party at the Carnegie Library for the soccer match between 
the U.S. Women’s National team and Colombia.” 

124. On September 6, 2016, the Embassy of Tajikistan celebrated Tajikistan 
Independence Day at a reception held at the Carnegie Library.”° 

125. As discussed above, Trump International Hotel Washington, D.C., specifically 
markets its hotel rooms, event space, and food and beverage services to the diplomatic community 
and foreign governments. 

126. The defendant, his family, and other members of the defendant’s administration 
have continued to promote his hotel properties, such as by making multiple appearances at those 
properties, including in connection with official business. 

127. Since the defendant’s inauguration, foreign governments (including the Embassy 
of Kuwait and the Kingdom of Saudi Arabia) have held events at the hotel, and public officials 
have stated that, since the defendant was elected president, they are more likely to pay for goods 
and services at the defendant’s properties in an attempt to curry favor with him. 

128. The defendant’s receipt or acceptance of presents or emoluments through the 
Trump International Hotel Washington, D.C. and other properties owned or controlled by the 
defendant or the Trump Organization has resulted in a competitive injury to the Walter E. 


Washington Convention Center, D.C. Armory, and Carnegie Library. 


Ge Olympic Watch Party, US Soccer Foundation website (last visited June 10, 2017), 
http://bit.ly/2auRNIm. 


73 Tajik Independence, Washington Diplomat Facebook page (last visited June 10, 


2017), http://bit.ly/2rPMR3z8. 
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129. The District’s interest is further injured by the loss of the economic value of its 
brands in comparison to defendant’s brand, as foreign and state governments and their agents and 
instrumentalities favor his businesses for reasons related to the defendant’s receipt or acceptance 
of presents or emoluments. 

130. The State of Maryland. Maryland has a proprietary interest in properties, venues, 
and enterprises that directly compete with those owned or controlled by the defendant or the Trump 
Organization. Maryland suffers economic loss because its enterprises are placed at a competitive 
advantage as the result of the defendant’s ongoing violations of the Foreign and Domestic 
Emoluments Clauses. 

131. Specifically, Maryland has a direct financial interest in the Montgomery County 
Conference Center, part of the Bethesda North Marriott Hotel and Conference Center located in 
Bethesda, Maryland. The site of the hotel and conference center is owned by the Montgomery 
County Revenue Authority, a public corporation established by Montgomery County, which is a 
subdivision of the State of Maryland. The County Revenue Authority leased the conference center 
portion of the site to Montgomery County and to the Maryland Stadium Authority, an 
instrumentality of the State,** as equal tenants-in-common to develop the conference center. The 
development of the conference center was funded through bonds issued by the Maryland Stadium 
Authority, separate bonds issued by the County Revenue Authority, and direct contributions from 
Montgomery County. The County Revenue Authority also leased the hotel portion of the site to a 
consortium of private investors that funded the development of the hotel. The hotel and conference 
center are overseen by a management committee that includes representatives of Montgomery 


County and the Maryland Stadium Authority, and the facility is operated by Marriott Hotel 


as Md. Code Ann., Econ. Dev. § 10-604 (2008 Repl. Vol.). 
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Services, Inc., under an agreement with Montgomery County. The conference center offers 
approximately 39,000 square feet of meeting space. In fiscal year 2016, activities at the conference 
center generated, directly and indirectly, an estimated $45.9 million in spending, and yielded 
estimated tax revenues of more than $2.7 million for the State and nearly $1 million for 
Montgomery County.”° 

132. Furthermore, as explained above, the State of Maryland has suffered financial harm 
because it has a sovereign interest in the receipt of tax revenues from facilities (like the National 
Harbor) that are in competition with businesses owned by the defendant and/or his affiliated 
enterprises outside the State. 

133. The declaratory and injunctive relief that the plaintiffs are seeking would remedy 
these injuries by eliminating the plaintiffs’ competitive disadvantage vis-a-vis the defendant. 


V. 
CLAIMS 


COUNT I 
Violations of the Foreign Emoluments Clause 
(Declaratory and Injunctive Relief) 

134. As discussed in detail above, the defendant has violated—and will continue to 
violate—the Foreign Emoluments Clause. The phrase “Person holding any Office of Profit or 
Trust,” as used in the clause, includes the President. The phrases “present” and “Emolument . . . 
of any kind whatever” together cover anything of value, including without limitation monetary 
and non-monetary gifts or transactions, transactions granting special treatment, and transactions 


above marginal cost. And the phrase “any King, Prince, or foreign State” includes any foreign 


government and any agent or instrumentality thereof. 


a Montgomery County Conference Center Economic and Fiscal Impact Analysis FY 


2016, Final Report (Jan. 2017) at 1-2. 
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135. The defendant has accepted “present[s]” or “Emolument[s]” directly from—or 
from agents or instrumentalities of—China, the United Arab Emirates, Kuwait, Indonesia, Saudi 
Arabia, Afghanistan, Qatar, India, Georgia, the United Kingdom, and other “foreign State[s],” 
without seeking or obtaining “the Consent of the Congress” as required by the Foreign 
Emoluments Clause. 

136. As described more fully in paragraphs 29 to 78 herein, the defendant is 
committing or will commit these violations in connection with transactions involving the Trump 
International Hotel Washington, D.C., New York’s Trump Tower and Trump World Tower, 
restaurants the defendant owns or that are located in his hotels or other properties, the television 
program “The Apprentice” and its spinoffs and international versions, and other business and 
property interests and transactions in the United States and abroad. 

137. As a direct result of these violations of the Foreign Emoluments Clause, the 
plaintiffs, and their residents, have suffered significant harm. They also stand to suffer additional 
significant harm directly from the further occurrence of these violations. 

138. No plan announced by the defendant or his attorneys as of the date of this filing 
can make this conduct constitutional or otherwise remedy these constitutional violations. 

139. The District of Columbia and the State of Maryland are entitled to injunctive and 
declaratory relief to stop the above-mentioned Foreign Emoluments Clause violations and any 
other Foreign Emoluments Clause violations. This Court has the power to grant such relief 
pursuant to its inherent authority to grant equitable relief and 28 U.S.C. §§ 1331 and 2201. 

COUNT II 
Violations of the Domestic Emoluments Clause 
(Declaratory and Injunctive Relief) 

140. As discussed in detail above, the defendant has also violated—and will continue 

to violate—the Domestic Emoluments Clause. As President, he is the sole subject of the clause. 
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The phrase “any other Emolument” under the clause covers remuneration beyond the President’s 
“Compensation” as set by Congress, including monetary and non-monetary payments or 
transactions, transactions granting special treatment, and transactions above marginal cost. And 
the phrase “the United States, or any of them” includes any part of the federal government, any 
state government, any local government, and any agent or instrumentality thereof. 

141. The defendant is and will be accepting “any other Emolument” from “the United 
States, or any of them.” As described more fully in paragraphs 79 to 99 herein, the defendant has 
committed violations of the Domestic Emoluments Clause, and without this Court’s intervention 
he will continue violate the clause. 

142. As a direct result of these violations of the Domestic Emoluments Clause, the 
plaintiffs, and their residents, have suffered significant harm. They also stand to suffer additional 
significant harm directly from the further occurrence of these violations. 

143. No plan announced by the defendant or his attorneys as of the date of this filing 
can make this conduct constitutional or otherwise remedy these constitutional violations. 

144. The District of Columbia and the State of Maryland are entitled to declaratory 
and injunctive relief to stop and prevent the above-mentioned Domestic Emoluments Clause 
violations and any other violations of the clause. This Court has the power to grant such relief 
pursuant to its inherent authority to grant equitable relief and 28 U.S.C. §§ 1331 and 2201. 


VI. 
PRAYER FOR RELIEF 


WHEREFORE, the District of Columbia and the State of Maryland respectfully request 
that this Court enter a judgment in their favor and against the defendant, consisting of: 
(a) A declaratory judgment, stating that the defendant has violated and will continue to 


violate the Foreign and Domestic Emoluments Clauses, as construed by this Court; 
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(b) injunctive relief, enjoining the defendant from violating the Foreign and Domestic 
Emoluments Clauses, as construed by this Court; 


(c) such other and further relief as this Court may deem just and proper. 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
V. 


No. 18 Cr. 850 (WHP) 
MICHAEL COHEN, 


Defendant. 


GOVERNMENT’S SENTENCING MEMORANDUM 

The Special Counsel’s Office (“SCO”) provides this memorandum in connection with the 
sentencing of Michael Cohen scheduled for December 12, 2018. On November 29, 2018, Cohen 
pleaded guilty to one count of making false statements to Congress, in violation of 18 U.S.C. 
§ 1001(a). The government does not take a position with respect to a particular sentence to be 
imposed but submits that it is appropriate for any sentence of incarceration to be served 
concurrently to any sentence imposed by the Court in United States v. Cohen, 18-cr-602 (WHP). 

The defendant’s crime was serious. He withheld information material to the investigations 
of Russian interference in the 2016 U.S. presidential election being conducted by the Senate Select 
Committee on Intelligence (“SSCI’), the House Permanent Select Committee on Intelligence 
(“HPSCT’”), and the SCO. The defendant lied to Congress about a business project (the “Moscow 
Project’’) that he worked on during the 2016 presidential campaign, while he served as Executive 
Vice President at a Manhattan-based real estate company (the ““Company’’) and as Special Counsel 
to the owner of the Company (“Individual 1”). The defendant admitted he told these lies—which 
he made publicly and in submissions to Congress—in order to (1) minimize links between the 


Moscow Project and Individual 1 and (2) give the false impression that the Moscow Project had 
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ended before the Iowa caucus and the first presidential primaries, in hopes of limiting the ongoing 
Russia investigations being conducted by Congress and the SCO. 

In recent months, however, the defendant has taken significant steps to mitigate his 
criminal conduct. He chose to accept responsibility for his false statements and admit to his 
conduct in open court. He also has gone to significant lengths to assist the Special Counsel’s 
investigation. He has met with the SCO on seven occasions, voluntarily provided the SCO with 
information about his own conduct and that of others on core topics under investigation by the 
SCO, and committed to continuing to assist the SCO’s investigation. The information he has 
provided has been credible and consistent with other evidence obtained in the SCO’s ongoing 
investigation. 

Offense Conduct 

The defendant’s offense conduct is set forth in the Information and the Presentence 
Investigation Report (PSR). We underscore particular facts for purposes of sentencing. 

The defendant’s lies to Congress were deliberate and premeditated. His false statements 
did not spring spontaneously from a line of examination or heated colloquy during a congressional 
hearing. They started in a written submission that he chose to provide to both houses of Congress 
ahead of his appearances. These circumstances show a deliberate effort to use his lies as a way to 
set the tone and shape the course of the hearings in an effort to stymie the inquiries. 

The defendant amplified his false statements by releasing and repeating his lies to the 
public, including to other potential witnesses. The defendant was scheduled to appear before both 
intelligence committees in closed sessions. Prior to testifying, the defendant made a public 
appearance at the U.S. Capitol and released his prepared opening statement, which falsely claimed 


that the Moscow Project “was terminated in January of 2016[,] which occurred before the Iowa 
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caucus and months before the very first primary.” By publicly presenting this false narrative, the 
defendant deliberately shifted the timeline of what had occurred in the hopes of limiting the 
investigations into possible Russian interference in the 2016 U.S. presidential election—an issue 
of heightened national interest. 

The defendant’s false statements obscured the fact that the Moscow Project was a lucrative 
business opportunity that sought, and likely required, the assistance of the Russian government. If 
the project was completed, the Company could have received hundreds of millions of dollars from 
Russian sources in licensing fees and other revenues. The fact that Cohen continued to work on 
the project and discuss it with Individual 1 well into the campaign was material to the ongoing 
congressional and SCO investigations, particularly because it occurred at a time of sustained 
efforts by the Russian government to interfere with the U.S. presidential election. Similarly, it was 
material that Cohen, during the campaign, had a substantive telephone call about the project with 
an assistant to the press secretary for the President of Russia. 

The defendant’s false statements to Congress began in approximately late August 2017, 
when he submitted his written statement about the Moscow Project to SSCI and HPSCI. His false 
statements continued through his oral testimony before the committees in October 2017. And 
when Cohen first met with the SCO in August 2018, he repeated many of his prior false statements 
about the circumstances of the Moscow Project.! Only when the defendant met with the SCO a 


second time on September 12, 2018—after he had pled guilty in United States v. Cohen, 18-cr-602 


: This initial meeting with the SCO, on August 7, 2018, was set up at Cohen’s request. In 


that meeting, Cohen voluntarily provided information relevant to other aspects of the SCO’s 
ongoing investigation, but when asked questions about the Moscow Project, Cohen provided false 
answers in what he later explained was an effort not to contradict his congressional testimony. 
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(WHP)—did the defendant admit that his prior statements about the Moscow Project had been 
deliberately false and misleading. 

Acceptance of Responsibility 

Starting with his second meeting with the SCO in September 2018, the defendant has 
accepted responsibility not only for his false statements concerning the Moscow Project, but also 
his broader efforts through public statements and testimony before Congress to minimize his role 
in, and what he knew about, contacts between the Company and Russian interests during the course 
of the campaign. 

Cohen admitted that he had lied to Congress and to the SCO about the Moscow Project. 
He provided detailed information about the true circumstances of the Moscow Project, including 
its duration, the persons involved in the discussions, contacts with Russian government officials, 
and discussions during the first half of 2016 about the possibility of travel to Russia in connection 
with the Moscow Project. In addition to correcting the timeline and detailing the contacts he had 
during pursuit of the Moscow Project, Cohen explained financial aspects of the deal that would 
have made it highly lucrative for the Company and himself. The information provided by Cohen 
about the Moscow Project in these proffer sessions is consistent with and corroborated by other 


information obtained in the course of the SCO’s investigation.” 


i The defendant, without prompting by the SCO, also corrected other false and misleading 


statements that he had made concerning his outreach to and contacts with Russian officials during 
the course of the campaign. For example, in a radio interview in September 2015, the defendant 
suggested that Individual 1 meet with the President of Russia in New York City during his visit 
for the United Nations General Assembly. When asked previously about these events, the 
defendant claimed his public comments had been spontaneous and had not been discussed within 
the campaign or the Company. During his proffer sessions, the defendant admitted that this 
account was false and that he had in fact conferred with Individual | about contacting the Russian 
government before reaching out to gauge Russia’s interest in such a meeting. The meeting 
ultimately did not take place. 
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Cohen’s decision not only to admit to his prior false statements in proffer sessions with 
the Government, but to plead guilty to his criminal conduct in open court, demonstrates that Cohen 
has taken responsibility for his wrongdoing and is willing to face the consequences. Cohen’s 
acceptance of responsibility for this offense conduct is a significant mitigating factor given the 
circumstances of this case, his prior relationship with Individual 1 and the Company, and the 
intense public focus on this investigation. 

Assistance with the SCO’s Investigation 

Pursuant to the plea agreement, the Government agreed to bring to the Court’s attention at 
sentencing in this matter and in United States v. Cohen, 18-cr-602 (WHP), the nature and extent 
of the defendant’s assistance to the SCO. 

The defendant has provided, and has committed to continue to provide, relevant and 
truthful information to the SCO in an effort to assist with the investigation. The defendant has met 
with the SCO for seven proffer sessions, many of them lengthy, and continues to make himself 
available to investigators. His statements beginning with the second meeting with the SCO have 
been credible, and he has taken care not to overstate his knowledge or the role of others in the 
conduct under investigation. 

The defendant’s assistance has been useful in four significant respects. First, the defendant 
provided information about his own contacts with Russian interests during the campaign and 
discussions with others in the course of making those contacts. For example, and as described 
above, the defendant provided a detailed account of his involvement and the involvement of others 
in the Moscow Project, and also corrected the record concerning his outreach to the Russian 
government during the week of the United Nations General Assembly. The defendant also 


provided information about attempts by other Russian nationals to reach the campaign. For 
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example, in or around November 2015, Cohen received the contact information for, and spoke 
with, a Russian national who claimed to be a “trusted person” in the Russian Federation who could 
offer the campaign “political synergy” and “synergy on a government level.” The defendant 
recalled that this person repeatedly proposed a meeting between Individual 1 and the President of 
Russia. The person told Cohen that such a meeting could have a “phenomenal” impact “not only 
in political but in a business dimension as well,” referring to the Moscow Project, because there is 
“no bigger warranty in any project than consent of [the President of Russia].” Cohen, however, 
did not follow up on this invitation.* 

Second, Cohen provided the SCO with useful information concerning certain discrete 
Russia-related matters core to its investigation that he obtained by virtue of his regular contact 
with Company executives during the campaign. 

Third, Cohen provided relevant and useful information concerning his contacts with 
persons connected to the White House during the 2017—2018 time period. 

Fourth, Cohen described the circumstances of preparing and circulating his response to the 
congressional inquiries, while continuing to accept responsibility for the false statements contained 
within it. 

Conclusion 

The defendant’s crime was serious, both in terms of the underlying conduct and its effect 
on multiple government investigations. The sentence imposed should reflect the fact that lying to 
federal investigators has real consequences, especially where the defendant lied to investigators 


about critical facts, in an investigation of national importance. 


- The defendant explained that he did not pursue the proposed meeting, which did not take 


place, in part because he was working on the Moscow Project with a different individual who 
Cohen understood to have his own connections to the Russian government. 
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However, the defendant has made substantial and significant efforts to remediate his 
misconduct, accept responsibility for his actions, and assist the SCO’s investigation. Accordingly, 
the Government respectfully submits that the Court should give due consideration to the 
defendant’s efforts set forth above and that it would be appropriate to allow the defendant to serve 
any sentence imposed in this case concurrently with any sentence imposed in United States v. 


Cohen, 18-cr-602 (WHP). 


Respectfully submitted, 


ROBERT S. MUELLER III 
Special Counsel 


Dated: December 7, 2018 
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